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DEPARTMENT OF LABOR
Employment and Training Administration
20 CFR Parts 655 and 656

DOL Docket No.ETAT 2020 0006

RIN 1205AC00

Strengthening Wage Protections for the Temporary and Permanent Employment of
Certain Aliens in the United States

ACTION: Final Rule.

SUMMARY: In this final rule the Department of Labor (the Department or D@d9pts with
changes aimterimFinal Rule (IFR) thatamended Employment and Training Administration
(ETA) regulationggoverning the prevailing wages for employmenpamunities that United

States (U.S.) employers seek to fill with foreign workers on a permanent or temporary basis
through certain employmeitased immigrant visas or throughl®, H-1B1, or E3

nonimmigrant visas. Specifically, the IFR amentieeiDepament s r egul ati ons gov
permanen{PERM)labor certifications and Labor Condition Applications (LCAS) to incorporate
changes to the computation of wage levels under the Depadnfeumnttiered wage structure
based on the Occupational Employment Stat (OES) wage survey administered by the
Bureau of Labor Statistics (BLS)The primary purpose of these changes is to update the
computation of prevailing wage levels under the existing-fieurwage structure to better reflect
the actual wages earned by U.S. workers similarly employed to foreign warkerginal rule

will allow the Departmentio more effectively ensure the employment of immigrant and

1 See85 FR 63872 (Oct. 8, 2020).
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nonimmigrant workers admitted or otherwise provided status through the-edfexenced

programs does not adversely affect the wages and job opportunities of U.S. workers.

DATE: This final rule is effectivgINSERT DATE 60 DAYS AFTER DATE OF

PUBLICATION IN THE FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: For further information, contact Brian D.
Pasternak, Administrator, Office of Foreign Labor Certification, EmploymaedtTraining
Administration, Department of Labor, 200 Constitution Avenue Rdom N5311,
Washington, DC. 20210, telephone: (208p3-8200(this is not a tolfree number). Individuals
with hearing or speech impairments may access the telephone naintegsvia TTY/TDD by
calling the tolifree Federal Information Relay Service at 1 (877)-8B897.
SUPPLEMENTARY INFORMATION
|. Background

The Immigration and Nationality Act (INA or Act), as amended, assigns responsibilities to
the Secretary of Labd@6ecretary) relating to the entry and employment of certain categories of
immigrants and nonimmigrantg.his final rule concerns thealculation of therevailing wage
for job opportunities in the PERM,-#HB, H-1B1, and E3 programs for which employersek
labor certification from the Secretaty

A. Permanent Labor Certifications

2There are two general categories of U.S. visas: immigrant and nonimmigrant. Immigrant visas are issued to foreign
nationals who intend to live permanently in the U.S. Nonimmigrant visas are for foreign nationals who enter the

U.S. on a temporary basifor tourism, medical treatment, business, temporary work, study, or other reasons.

38 U.S.C. 110@a)(15)(E)(iii), (H)(i)(b), (H)(i)(b1).
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The INA prohibits the admission of certain employmleased immigrants unless the
Secretary of Labor has determined and certified to the Secretary of State Attdriiey
General thatX) there are not sufficient workers who are able, willing, qualified and available at
the time of application for a visa and admission to the United States and at the place where the
alien is to perform such skilled or unskilledor, and 2) the employment of such alien will not
adversely affect the wages and working conditions of workers in the United States similarly
employed

This Al abor certificationo r e-tpasedimmigramst doe s
Thel NA provides for five fApreferenced categori ¢
whichd the second and third preference employment categories (commonly called-2handB
EB-3 immigrant visa classification$)require a labor certificationAn employerseeking to
sponsor a foreign worker for an immigrant visa under theB EB-3 immigrant visa

classifications generally must file a visa petition with the Department of Homeland Security

48 U.S.C. 1182(a)(5)(A). Although this provision references the Attorney General, the authority to adjudicate
immigrant visa petitions was transferred to the Director of the Bureau of Citizenship and Immigration Services (an
agency within the Department of Homeland Security) by the Homeland Security Act of 2002, Public E296107

451(b) (codified at 6 U.S.@71(b)).Under 6 U.S.C. 557, references in federal law to any agency or officer whose
functions have been transferred to the Department of Homeland Security shall be deemed to refer to the Secretary of
Homeland Security or other official or component to which theefions were transferred.

5See8 U.S.C. 1153(b)(2), (3), 1182(a)(5)(D). Section 1153(b)(2) governs th &assification of immigrant work

visas granted to foreign workers who are either professionals holding advanced degrees (master's degree or above)

or foreign equivalents of such degrees, or persons of |
entry in this category, the foreign worker must have prearranged employment with a U.S. employer that meets the
requirements of laborecr t i fi cati on, unless the work he or she is se
interest, o such as to qualify for a waiver of the job
U.S.C. 1153(b)(2)(B). Section 1153(b)(3), gawvethe EB3 classification of immigrant work visas granted to

foreign workers who are either fAskilled workers, o fAprof

statute. To gain entry in this category, the foreign worker must have prgedramployment with a U.S. employer
that meets the requirements of labor certification, without exception.
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(DHS) on the workéds behalf, which must include a labor certifioatfrom the Secretary of
Labor® Further, the Department of State (DOS) may not issue a visa unless the Secretary of
Labor has issued a labor certification in conformity with the relevant provisions of thelfNA.
the Secretary determines both that tleeenot sufficient able, willing, qualified, and available
U.S. workers and that employment of the foreign worker will not adversely affect the wages and
working conditions of similarly employed U.S. workers, the Secretary so certifies to DHS and
DOS by ssuing a permanent labor certification. If the Secretary cannot make one or both of the
above findings, the application for permanent employment certification is denied.

Underthe INA,theER c |l assi fication appliesteo indivi
professions holding advanced degrees or their equivalent or who because of their exceptional
ability in the sciences, arts, or business, will substantially benefit prospectively the national
economy, cultural or educational interests, or welfare@fthUn i t e&%UnitBd Statee s . 0
Citizenship and Immigration Servicg$SCISr egul ati ons, in turn, defi
asany United States academic or professional degree or a foreign equivalent degree above that
of baccalaureate. A United Statesccalaureate degree or a foreign equivalent degree followed
by at least five years of progressive experience in the specialty shall be considered the equivalent
of amasteés degree. If a doctoral degreastomarilyis required by the specialty, the alimust

have a United States doctorate or a foreign equivalent dégheeregulation goes on to define

68 U.S.C. 115¢)(1)(F), 1182(a)(5)(A) and (D).
78 U.S.C. 115@)(2), (b)(3)(C), 1201(g).

88 U.S.C. 1150)(2)(A).

98 CFR 204.K)(2).
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Afexcepti oasind ddebgrlaea yoof expertise significant]ly
the sciences,®arts, or business. 0

TheEB3pr ogram consists of three discrete cl ass
aliens who are fAcapable . . . of performing s
experience), not of a temporary or seasonal nature, for which qualifrid@ns@re not available
in the United States; o Aprofessionals, 0 defin
who are members of the professions; 0 and Aoth
. of performing unskilled labor, not oftamporary or seasonal nature, for which qualified
wor kers are not avatlable in the United State
B. Labor Condition Applications

The Secretary must certify an LCA filed by U.S. employer before the employer may file a
petition with DHS on behfof a foreign worker for HLB, H-1B1, or E3 nonimmigrant
classification*? The LCA contains various attestations from the employer about the wages and
working conditions that it will provide for the foreign workémMost importantly for the
purposes ofhis final rule, the INA requires employerstopayiH B wor ker s t he gr eat
actual wage level paid by the employer to all other individuals with similar experience and

gualifications for the specific wagaveldoytheent i n

occupational classificé&tion in the area of em

101d.

118 U.S.C. 1153(b)(3); 8 CFR 204.5(]).

128 U.S.C. 1100a)(15)(E)(iii), (H)(i)(b), (H)(i)(b1);8 CFR 214.2h)(2)(i)(E).
B See generallg U.S.C. 1182(n), (t); 20 CFR part 655, subpart H.

148 U.S.C. 118%)(1)(A).
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The H1B program allows U.S. employers to employ foreign workemgporarilyin specialty
occupations. MASpecialty occupat i otmeoreticasandd ef i ne
practical application of a body o&orfigherghl y sp
degree in the specific specialty, or its equivalent, as a minimum for entry into the occupation in
the U.S*® Similar to the H1B visa classificatin, the H1B1 and E3 nonimmigrant visa
classifications also allow U.S. employers to temporarily employ foreign workers in specialty
occupations, except that these classifications specifically apply to the nationals of certain
countries: The HLB1 visa clasification applies to foreign workers in specialty occupations from
Chile and Singapor¥and the E3 visa classification applies to foreign workers in specialty
occupations from Australiel
C. The Permanent LaborCertification Process

The Departmetds regulations at 20 CFR part 656 govern the labor certification process and
set forth the responsibilities of employers who desire to employ, on a permanent basis, foreign
nationals covered by the IN#\labor certification requiremetft. The Departmentipcesses

labor certification applications for employers seeking to sponsor foreign workers for permanent

15SeeB U.S.C 1101(a)(15)(H)(i)(b), 1184(i).

168 U.S.C. 1100)(15)(H)(i)(b1).

178 U.S.C. 1100a)(15)(E)(iii).

8 The current regulations were issued through a final rule implementing the streamlined permanent labor
certification program through revisions20 CFR part 656. The final ruleas publiskd on December 27, 2004,

and took effect on March 28, 2005Bee Labor Certification for the Permanent Employment of Aliens in the United
States; Implementation of New SystéhFR 7732§Dec. 27, 2004). The Department published a final rule on May
17, 20Q, to enhance program integrity and reduce the incentives and opportunities for fraud and abuse related to
permanent | abor certifi cat i olahorCertfication folthe Pdemanemtn as At he
Employment of Aliens in the United StateedRcing the Incentives and Opportunities for Fraud and Abuse and
Enhancing Program Integrity72 FR 27904May 17, 2007).
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employment under the EB and EB3 immigrant visa preference categories. Aliens seeking

admission or adjustment of status under the2&® EB-3 prefeence categories are inadmissible

Aunl ess the Secretary of L ab @)rherbaesnotdudfitientr mi ne d

workers who are able, willing, qualified . . . and available at the time of application for a visa and
admission to the Uted States and at the place where the alien is to perform such skilled or
unskilled labor, and (II) the employment of such alien will not adversely affect the wages and
wor king conditions of workers?®in the United
The Secretary makes this determination in the PERM programs by, among other things,
requiring the foreignwvorkers sponsoring employer to recruit U.S. workers by offering a wage
that equals or exceeds the prevailing wage and to assure that the emplqyay thié foreign
worker a wage equal to or exceeding the prevailing waBeor to filing a labor certification
application, the employer must obtain a Prevailing Wage Determination (PWD) for its job
opportunity fromthe Office of Foreign Labor Certifitai o @FLG) Ndtional Prevailing Wage
Center (NPWCF¥! The standards and procedures governing the PWD process in connection with
the permanent labor certification program are set forth iD#partmerds regulations at 20 CFR
656.40 and 656.41. If the japportunity is covered by@llective bargainingagreement (CBA)
that was negotiated at arfilength between a union and the employer, the wage rate set forth in

the CBA agreement is considered the prevailing wage for labor certification puftpbstse

198 U.S.C. 1182(a)(5)(A)().

2020 CFR 656.10(c)(1).
2120 CFR 656.15(b)(1), 656.40(a).
22 See20 CFR 656.40(b)(1).

S
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absence of a prevailing wage rate derived from an applicable CBA, the employer may elect to
use an applicable wage determination under the EBat®n Act (DBA) or McNamar®©dHara

Service Contract Act (SCA), or provide a wage survey that complies wibbeghartment's

standards governing employerovided wage dat#.In the absence of any of the above sources,
the NPWC will use the BLS OES survey to determine the prevailing wage femipleyets job
opportunity?* After reviewing theemployeds application, the NPWC will determine the

prevailing wage and specify the validity period, which may be no less than 90 days and no more
than one year from the determination date. Employers must either file the labor certification
application or begin the recruitmgmiocess, required by the regulation, within the validity

period of the PWD issued by the NPWC.

Once the U.S. employer has received a PWD, the process for obtaining a permanent labor
certification generally begins with the U.S. employer filingAgmplication for Permanent
Employment CertificatiorForm ETA9089, with OFLC?® As part of the standard application
process, the employer must describe, among other things, the labor or services it needs
performed; the wage it is offering to pay for suabor or services and the actual minimum
requirements of the job opportunity; the geographic location(s) where the work is expected to be
performed; and the efforts it made to recruit qualified and available U.S. workers. Additionally,

the employer must st to the conditions listed in its labor certification application, including

2 See20 CFR 656.40(b), (9).

24See20 CFR 656.40(b)(2).

2520 CFR 656.40(c).

26 Applications for Schedule A occupations are eligible to receive@rification and bypass the standard
applications review process. In those cases, employers file the appropdateeshtation directly with DHSee20
CFR 656.5656.15.
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that A[t] he offered wage equals or exceeds th
656.40 and 656.41] and the wage the employer will pay to the alien to begin iN@gual or
exceed the prevailing wage that is applicable at the time the alien begins work or from the time
the alien is admitted to take up the certifie
Through the requisite test of the labor market, the employer also attelestiate of filing
the Form ETA9089, that the job opportunity has been and is clearly open to any U.S. worker
and that all U.S. workers who applied for the job opportunity were rejected for lawful, job
related reasons. OFLC performs a review of the Foriy-B089 and may either grant or deny a
permanent labor certification. Where OFLC grants a permanent labor certification, the employer
must submit the certified Form ET2089 along with atmmigrant Petition for Alien Worker
(Form 140 petition) to DHS. A @rmanent labor certification is valid only for the job
opportunity, employer, foreign worker, and area of intended employment named on the Form
ETA-9089 and must be filed in support of a Ford¥D petition within 180 calendar days of the
date on which OFC granted the certificatioff.
D. The Temporary Labor Condition Application Process
The Departmends regulations at 20 CFR part 655, subpart H, govern the process for obtaining
a certified LCA and set forth the responsibilities of employers who desieenporarily employ
foreign nationals in HLB, H-1B1, and E3 nonimmigrant classifications.
A prospective employer must attest on the LCA that (1) it is offering to and will pay the

nonimmigrant, during the period of authorized employment, wages that are at least the actual

2720 CFR 656.10(c)(1).
2820 CFR 656.30(b)(1).
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wage level paid by the employer to all other employees with similariexperand
gualifications for the specific employment in question, or the prevailing wage level for the
occupational classification in the area of intended employment, whicheyeaigrbased on
the best information available at the time of filing tktestation); (2) it will provide working
conditions for the nonimmigrant worker that will not adversely affect working conditions for
similarly employed U.S. workers; (3) there is no strike or lockout in the course of a labor dispute
in the occupational aksification at the worksite; and (4) it has provided notice of its filing of an
LCAtoitse mp | & paegairding representative for the occupational classification affected or, if
there is no bargaining representative, it has provided notice to its exaplwythe affected
occupational classification by posting the notice in a conspicuous location at the worksite or
through other means such as electronic notificafion.

As relevant here, the prevailing wage must be determined as of the timdilighef the
LCA.* In contrast to the permanent labor certification process, an employer is not required to
obtain a PWD from the NPW& However, like the permanent labor certification process, if
there is an applicable CBA that was negotiated at-d&nggh between a union and the employer
that contains a wage rate applicable to the occupation, the CBA must be used to determine the
prevailing wage’? In the absence of an applicable CBA, an employer may base the prevailing

wage on one of several source®\WD from the NPWC; an independent authoritative source

298 U.S.C. 1182(n)(1)(AIC), ()(1)(AX(C); 20 CFR 655.705(c)(1), 655.730(d).
3020 CFR 655.731(a)(2).

31yq,

3214,

10
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that satisfies the requirements in 20 CFR 655.731(b)(3)(iii)(B); or another legitimate source of

wage data that satisfies the requirements in 20 CFR 655.731(b)(3)@)(C).
An employer may not e an LCA more than six months prior to the beginning date of the

period of intended employmer0 CFR 655.730Jnless the LCA is incomplete or obviously

inaccurate, the Secretary must certify it within seven working daiys fiing. * Once an

employermreceives a certified LCA, it must file thetition for Nonimmigrant WorkeForm F

129 (AFOY nPedtitionod) with DHS if s-g2Beworken® cl| as s

Upon petition, DHS then determines, among other things, whethempl@yefs position

gualifies as a specialty occupation and, if so, whether the nonimmigrant worker is qualified for

the position.

Il . Prevailing Wage Background

A. The Departmentds Prevailing Wage Deter mina
The Department has long relied BbS OES data to establish prevailing wage levelse T

OESis a comprehensive, statistically valid survey that, in many respects, is the best source of

wage data available for satisfying the Departrfeptirposes in setting wages in most immigrant

and noninmigrant programs. The OES wage survey is among the largest continuous statistical

survey programs of the Federal Government. BLS produces the survey materials and selects the

nonfarm establishments to be surveyed using the list of establishments maibya8tate

Workforce Agencies (SWASs) for unemployment insurance purposes. The OES collects data from

3320 CFR 655.731(a)(2)(ii)(A) throudT).

348 U.S.C. 1182(n)(1), (t)(2)(C); 20 CFR 655.740(a)(1).

35 For aliens seeking HB1 or E3 classification, the alien may apply directly to the State Department for a visa
once the LCA has been certified.

11
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overonemillion establishments. Salary levels based on geographic areas are available at the
national and State levels and for certain territories in wstiatistical validity can be ascertained,
including the District of Columbia, Guam, Puerto Rico, and the U.S. Virgin Islands. Salary
information is also made available at the metropolitan and nhonmetropolitan area levels within a
State. Wages for the OESrgay are straightime, gross pay, exclusive of premium pay. Base
rate, cosbf-living allowances, guaranteed pay, hazardous duty pay, incentive pay including
commissions and production bonuses, tips, ardatirpay are included. Thefeatures are
uniqueto the OES survey, whidma k e it a valuable source for us
foreign labor program¥

The Department incorporated the wage component of the OES survey into its prevailing wage
guidance in 1997 At the time, the Departmedivided OES wage data into two skill levels: a
Level |l wage for fAbeginning | evel empl oyeeso
employees Because the OES survey does not provide data about skill differentials within
Standard Occupational Classifiat (SOC) codes, the Department established the entry and
experienced skill levels mathematicalySpecifically, under aMemorandum of Understanding
(MOU), BLS computed a Level | wage calculated as the mean of the lowest paldrdref

workers in a gien occupation (approximately the 17th percentile of the OES wage

36 Wage Methodology for the Temporary Nagricultural Employment F2B Program,76 FR 34523463 (Jan. 19,
2011).

37 Prevailing Wage Policy for Nonagricultural Immigration Prograr@eneral Administration Letter No-28
(GAL 2-98) (Oct. 31, 1997rvailable athttps://wdr.doleta.godirectivestorr_doc.cfmPDOCN=942

38 GAL 2-98 at 5.

12
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distributionf® and a LevelV wage calculated as the mean wage of the highest paid upper two

thirds of workers (approximately the 67th percenfifehis twotier wage structure was based

on the assumption that the mean wage of the lowest paithivdef the workers surveyed in

each occupation could provide a surrogate for the éengl wage, but the Department did not

previouslyconduct any meangful economic analysis to test its validity otherwise explain

how these |l evels were consistent with the | NA
Inorderb i mp|l e me nt -terlprevailinglwagesprovismmn, the Department

published comprehensive Prevajiwage Determination Policy Guidance for Nonagricultural

Immigration Programs (2005 Guidance), which expanded th¢iew®ES wage level system to

provide four Askil/l |l evel so: Level I Aentry |

andLevel V. fAf ul | y*The Depaermeatmppliedthe formula in th to its two

existing wage levels to set Levels | through IV, respectively, at approximately the 17th

percentile, the 34th percentile, the 50th percentile, and the 67th pert&mia10, the

39 By way of clarification, the Department notes that, because the old wage methodology took the mean of a portion
of the OES wage distribution, the precise wage it produced will not always fall @etdentile. Rathethe 17"
percentile is the midpoint or median of the distribution for which a mean was produced, and is therefore only an
approximation for what the actual wage rates would be. The same is true of the old wage methodology for
calculating the Level IV wage, whictsed the mean of the upper two thirds of the OES distribution, the midpoint of
which is the 6% percentile.

40 Intra-Agency Memorandum of Understanding executed by Mr. John R. Beverly, Ill, Director, U.S. Employment
Service, ETA, and Ms. Katharine Newm&hief, Division of Financial Planning and Management, Office of
Administration, BLS (Sept. 30, 1998).

41 GAL 2-98, available athttps://oui.doleta.godmstreegal/gal9o8hal_02-98.htm See also Wage Methodology for

the Temporary Nosgricultural Employnent H2B Program,76FR 3452, 3453 (Jan. 19, 201%jage Methodology

for the Temporary No#gricultural Employment F2B Program, Part 278 FR 2404724051 (Apr. 24, 2013).

42 ETA Prevailing Wage Determination Policy Guidance, Nonagricultural Immigratiogr®ms 7 (May 2005),
available athttps://www.foreignlaborcert.doleta.ggdffpolicy_nonag progs.pdf See als®5 FR at 63874 63876

for a discussion of the development of the prevailing wage determination process.

43d. at 1.

13
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Department centralized the prevailing wage determination process for nonagricultural labor
certification programs withi®FLC& NPWC* In preparation for this transition, the Department
issued new Prevailing Wage Determination Policy Guidance faatjiacultural Immigration
Programs (2009 Guidanc®)This guidance currently gover@FLCd PWD process for the
PERM, H1B, H1B1, and E3 visa programs and will continue to gov€RrLC& PWD process
for these program®o rulemaking to codify the old wage levels was ever undertaken, nor the
public given an opportunity to comment on them.

When assigning a prevailing wage using OES data, the NPWC examines the nature of the job
offer, the area of intended employmeard job duties for workers that are similarly emploffed.
In particular, the NPWC uses the SOC taxonomy to classifgrtipoyefs job opportunity into
an occupation by comparing teeployets job description, title, and requirements to
occupational inforration provided in sources like tibepartmends Occupational Information
Network (O*Net)?” Once the NPWC identifies the applicable SOC code, it determines the
appropriate wage level for the job opportunity by comparingethgloyefs job description, title

and requirements to those normally required for the occupation, as reported in sources like

44 See Labor Certificatin Process and Enforcement for Temporary Employment in Occupations Other Than
Agriculture or Registered Nursing in the United State@{Workers), and Other Technical Changé&3 FR
78020(Dec. 19, 2008)Prevailing Wage Determinations for Use in thelB, H-1B1 (Chile/Singapore), HC, H

2B, E3 (Australia), and Permanent Labor Certification Programs; Prevailing Wage Determinations for Use in the
Commonwealth of the Northern Mariana Island$,FR 6379€Dec. 4, 2009).

4 Employment and Training Administtion; Prevailing Wage Determination Policy Guidance, Nonagricultural
Immigration Programs (Revised Nov. 200Bg(einafter2009 Guidance)vailable athttps://www.dol.gowites/
dolgovfilesETAbflc/pdfsNPWHC Guidance Revised11 2009.pdf

41d. at 1.

471d. at 1-7; see alsdDccupational Information Networlyailable athttp://online.onetcenter.otgD*Net provides
information on skills, abilities, knowledge, tasks, work activities, and specific vocational preparation levels
associated witlccupations and stratifies occupations based on shared skill, education, and training indicators.

14
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O*Net. This determination involves a stbg-step process in which each job opportunity begins
at Level | (entry level) and may progress to Level Il (experiendaxel Il (qualified), or Level
IV (fully competent) based on tidPWGCG comparison of the job opportunity to occupational
requirements, including the education, training, experience, skills, knowledge, and tasks required
in the occupatiort® After deternining the prevailing wage level, the NPWC issues a PWD to the
employer using the OES wage for that level in the occupation and area of intended employment.
B. The Interim Final Rule

On October 8, 2020, the Department publishethterim Final Rule IFR) in theFederal
Register 85 FR 63872revisingthe methodology the Department uses to determine prevailing
wage levels for the B, H1B1, E3, and PERMrogramsAs explained in the IFR, the
Department concluded tlexistingwage levels wereat corsistentwith the relevant statutory
requirementhat a government survey employed to determine the prevailing wage pi@wide
wage levels commensurate with experience, education, and level of supef/igien.
Departmentlsodeterminedhatthe existingwage levels were artificially low and provided an
opportunity for employers to hire and retain foreign workers at wages well below what their U.S.
counterparts earn, creating an incentive to prefer foreign workers to U.S. warkarsentive
thatis atodds with the statutory scheme and causes downward pressure on the wages of the
domestic workforceTherefore, the Department revised wage provisions at 20 CFR 655.731 and

656.40 to adjust the existing wage levels to enthewagelevels reflect the waggaid to U.S.

482009 Guidance at 6.
49 See8 U.S.C. 1182(p)(4).
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workers with similaexperience, attation, and responsibilitp those possessed by similarly
employed foreign workers.

In particular the IFR amendegdaragraphs (a), (b)(2), and (b)(3) of 20 C89%.4Q codifying
the fourtier wage practicand revising the wage level computation methodaldgyew §
65640(b)(2)i) specified the four new level&évels | through V) to be applied. Paragraph
(b)(2)(1)(A) explained thé.evel | wagewould be calculated as the mean of the fifthildeaf the
wage distribution for the most specific occupation and geographic area available, rather than
calculated as the mean of the bottom third of the OES wage distribution, as was the case prior to
the IFR. Paragraph (b)(2)(i)(D) provided that theel IV wage would be calculated as the mean
of the upper decile of th@agedistribution for the most specific occupation and geographic area
available, rather thamsing the mean of the upper ttlurds of the distributionAs a result of
these changes,dtwage levels were increased, respectively, fapproximatelythe 17h, 34th,
50th, and 6Th percentiles t@pproximatelythe 43h, 62nd, 7&h, and 9%h percentilesThe IFR
also made minor technical and clarifying amendmengettions656.40 and 655.73Wwhich the
Department has adopted in this final rali¢h only a minor change to the locationasfeof the
amendegrovisions as explained further in section IV below

The Administrative Procedure Act (APA), 5 U.S.C. Bkeq.authorizes an agency to

issue a rule without prior notice and opportunity to comment when the agency for good cause

finds that those procedures are fdimpra®ticabl

The good cause exception for forgoinginate and comment rul emaking

505 J.S.C. 553(b)(B).
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comment in emergency situations, °»ohe where del
Department published the IFR with an immediate effective date, bypassing notice and comment
due to exigent circumstances dexhby the coronavirus public health emergencyttiratateed
immediate harm to the wages and job prospects of U.S. wpdseveell as the need to avoid
evasion by employers of the new wage ratésowever, he Departmentequested public input
on all apects of the IFR during a pegtomulgation30-day public comment pericahd
explained it would review and consider these comments before issuing a final rule. The public
comment period endedhdNovember 9, 202@ndresulted in receipt of more thano thousand
commentsMost of the comments were not relevant and/or not substantivé4®televant and
substantive comentswere received and adiscussed further below.
C. Litigation

Four groups of plaintiffseparatelxhallenged the Departmierd s TheBeRyroups of
plaintiffs, which included academic institutions, businesses, and trade assocadiomsd the
Departmentacked good caude issue the IFR withoutndergoingnotice and comment
proceduresinder the APA and thalhe IFR was arlitrary and capriciouand in violation of the
INA. These plaintiffs further requested that the IFR be enjoined and the Departevamtted
from implementing itln three of thdour cases, thdistrictcourta p pr oved t he parti e
stipulation to convenp | a i mrelimindrysnjunctiormotion toa motion for partial summary

judgment orthenotice and comment clainm Chamber of Commergc#hedistrict court issued a

51 Jifry v. FAA 370 F.3d 1174, 1179 (D.C. Cir. 2004).
52 SeeB5 FR 63872, 638983902 (Q@t. 8, 2020).
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decision on December 202Q grantingp | ai nt i f f Eadal stranary udgmeénoadheir
notice and comment cl ai m an%InRustetUnivergitpads i de t h
Stellar IT(which were consolidateddhe district courissued a decisioon December 14, 2020
granting patial summary judgment tthe paintiffs on the basis thahe Department lacked good
cause to issue the IFR, andieredthe Department to fissue prevailing wage determinations
issued under the IFR on a mutually agreeable schétime¢he fourth casdTServe Alliancethe
district court issad a preliminary injunctioon December 3, 2020rohibiting the Department
from enforcing the IFR against the plaintiffstiatcase®l n di scussing pl aintif
success on the meritsthat casgthe court limited its analysisto plaingff6 ¢l ai m t hat t h
Department lacked good cause to forgo advance notice and cofirRetibwing the district
court 6s Crambersof CommserandiTServe AllianceOFLC took immediate action
to complywiththec o u r t s 6, irtludingissuing awbkc announcement on its website on
December 3, 202®utliningthe steps it was taking responsetotheour t s.6 or der s

Not withstanding the district courtsé order
U.S. Supreme Court has acknowledged affirmed the proposition that a procedurally flawed

IFR does not taint a final rule relying upon an IFR as a proposed iTie Department is

0Order Granting Plaintiffso6 Motion for P aMotional Summary
Chamber of Commerce, et al. v. DHS, et20:cv-07331 (N.D. CalDec. 1, 2020 The plaintiffs in this case also

challengedhn interim fnal rule issued by DHSGtrengthening the 1B Nonimmigrant Visa Classification

Program 85 Fed. Reg. 63, 918 (Oct. 8, 2020), that published on October 8, 2020.

54 Memorandum OpiniorPurdue University, et al. v. Scalia, et,80-cv-03006 (D.D.CDec.14, 2020,

Memorandum OpiniorStellar IT, et al. v. Scalia, et ak0-cv-03175 (D.D.C).

55 Opinion, ITServe Alliance, et al. v. Scalia, et,&0-cv-14604 (D.N.J. Dec. 3, 2020

61d. at 820.

57 Little Sisters of the Poor Saints Peter and Paul Henrfeennsylvanial40 S.Ct. 2367, 23886 (2020).
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satisfied that it meets the P A 6bgective requirements necessary for the promulgation of a final
rule in this case. Specifically, the Depart me
allowing for a 30 day commentperié®ifigave i nterested perseins an o
the rule making through submi s°%theoute conthinedva i t t e n
iconcise general st at e fandthe raddwilbepeablishedmars i s and
than 30 days before it becomes effecfivAccordingly, the Deprtment maintains the legal
authority to pursue this final rul e based upo
requirements satisfied in the IFR.
[1l. Discussion ofFinal Rule, Comments and Responses
A. Overview

The IFR provided for the submissi of public commentduring aprescribed 3@lay public
comment periodhatclosed orNovember 92020. During this time, the Department received
2,340commentsThe Department received input from a broad range of commenters, including
labor unions; emplars; law firms; academic and research institutions; healthcare providers;
public policy organizations; professional analdeassociations; a federal agency; foreign
workers, students, attorneys, and other individuals; and a significant number of anonymous
commentersSome commenters supported the new wagel computation methodology in the
IFR generally or in concept as a necessary change to prevent abuse -dBh@dgram,

particularly itsfour-tier wage levebystem by employers seeking to hire fage workers at

585 U.S.C. § 553(b).
595 U.S.C. § 553(c).
601,

615 U.S.C. § 553(d).
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below market wagesiowever, the overwhelming majority of commenters opposed the new
wage level computation methodolodyotably, however, commenters generally did not offer
justifications or data to support the continued use of the old mag¢jgodology.

Commenter®pposed to theubstantive changes in thHeR generallyassertedhatthe revised
wage levels d not correspond witlvages paid to U.S. workers with simitzwalifications or
thoseemployedn job opportunities with similarequirementsthatthe IFR wagesdo not reflect
market wages as evidenced by comparisons to private wage surveyagathta ornvarious
websitesandthatthe wage increasese arbitraryand unsustainable for most employers
especially given the immedaeffective date of the IERCommenters expressed conctratthe
IFR would negatively impact the economy broadly by reducing labor demehd;ing
American competitiveness in innovative industries, emcburaging outsourcing number of
commenters assted the IFRvould disproportionately impact small businesses and eyt
nonprofits andacademicresearchand healthcarmstitutions.Many commenterslaimed that
there & no need to raise wages to protect U.S. worlkessertinghatforeign worlers are not
underpaid and employment of foreign workers creatdber than reducesmployment
opportunities for U.S. workers and berefite economy broadlyMany commenteralso
expressed concern the IFR would harm currently employed foreign workers and their families
especially foreign workersitt significant ties to the U.S. and for whom immigrant visa
petitions have been fildout for whom visas are unavailable due to pemtry visa caps

After careful and thorough considerationtibé comments, the Department has adopted a
number of modifications in this final rule to the wage methodology established by the IFR. In

particular, the Department has adjustedLtéeel | wage and the Level IV wage downward to the
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35th percentile and 98 percentile, respectively. The Departmeralsoimplementingn this

rule a number of changes to how it uses data from BLS in tt& ldnd PERM programs that

will further reduce the inciehce of inappropriately inflated wages identified by commenters.

Finally, theDepartment is adopting a phaseapproach to how the wewage levels will be

applied to give employers and workers time to adapt to the change. In combination, the
Departmentbei eves t hese measures appropriately add
that, going forward, the prevailing wage rates provided by the Department fully protect the

wages and job opportunities of U.S. workers.

As the Department explained irethFR,a primary purpose of the restrictions on immigration
created by the I NA, both numerical and®%otherw
Safeguards for American | abor, and the Depart
foundational element of the statutory scheme since the INA was enacted if*FG2he
reasons set forth below, the Department has determined that thepreyiouslyregulatel the
wages of certain immigrant and nonimmigrant workers in #iBHH-1B1, E3, and PERM
programs is inconsistent with the text of the INA. A substantial body of evidence examined by
the Departmentand discussed at length in the IR0 suggests thitte existing prevailing
wage rates used by the Department in these foreign labor programs are causing adverse effects
on the wages and job opportunities of U.S. workers and are therefore at odds with the purpose of
the | NAG6s | abor s agelewglsveeredlso.prorulgated through guidance w

without providing the public wittanynotice or an opportunity to commentd without any

62 SureTan, Inc. v. N.L.R.B467 U.S. 883, 893 (1984).
83H.R. Rep. No. 1365, 82d Cong.,2d Sess55D0 ( 1952) (di scussing the | NAO0s fsa
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meaningful economic justificatiodccordingly, the Department is acting to adjust the wage
levels to ensure theare codified and consistent with the factors the INA dictates must govern
t he calculation of foreign workersd wages. I n
dangers posed by the existing | evel srebyo U. S.
advance a primary purpose of the statihile some commenters disagreed with the
Department s conclusions about the effects of
Department continues to believe that the reasoning put forward in the IFR poithis sound

The modern HLB program was created by the enactment of the Immigration Act of 1990
(I MMACT 90). Among other refor ms, | MMACT 90 e
domestic wor ke ?Ehése protectioris averepprimaglryamd esi gned At o
di splacement of the Amer %Iogenerawtherpirfoseroftre® by f o
program is to Aallow[] an employer to reach o
because of a special need, presumablytioaiecannot be easily fulfilled within the Ud% Using
a foreign worker as a substitute for a U.S. worker who is already working in or could work in a
given job is therefore inconsistent with the broad aims of the program. Congress has recognized

that reatedly, both in endolg IMMACT 90 andin making subsequent changes to th&BH

program®’
“Washington All . of Tech. Wo 156 E.Swp.8d.123U145(D.D.0.2@H,t of Ho me
judgment vacated, appeal dismissed sub W@a.s hi ngt on Al Il . of Tech. Workers v.

650 F. Appdx 13 (D.C. Cir. 2016).

85 Cyberworld Enter. Techs., Inc. v. Napolita®2 F.3d 189, 199 (3diiC2010).

66 Caremax Inc v. Holde®0 F. Supp. 3d 1182, 1187 (N.D. Cal. 2014).

57 See, e.g.Pub. L. No. 106277 § § 41P13, 112 Stat. 2682981 642 toi 650 (1998).See alsdH.R. Rep. No.

101 723(l), 101st Cong., 2d Sess. 44766/ ( 199 0) ( fidcdgmzkbAhaticertairdentiguel workers

with highly specialized knowledge are needed in the United States and that sufficient U.S. workers are sometimes
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Wage requirements are centraltothd B pr ogr amodés pr ot kUndeons for
the INA, employers mustpay-HB wor ker s t he wagelavelpaidbytlie it he a
employer to all other individuals with similar experience and qualifications for the specific
empl oyment in questiono or the fAthe prevailin
the ar ea o Beempringtlgab-&Bworkeds are offered and paid wages that are
no less than what U.S. workers similarly employed in the occupation are being paid, the wage
requirements are meant to guard against both wage suppression and the replacement of U.S.
workers by loweicost breign labor’

The OES prevailing wage levels that the Department uses in-tiegfogrand as well as
therelated HIBlandE3 fAspeci alty occupationdo programs f

Singapore, and Austraflaare the same as those it usesSiPERM program. Through the

not available. At the same time, heavy use and abuse ofi theategory has produced undue reliaooalien
workers.o0); 144 Cong. Rec. S12741, S12749 (daily ed. O
the purpose of the HIB provisions of the AmericaBompetivenesand Workforce Improvement Act as being to

ensur e At ha tnotceplang American svorkers With foreign born professionals, including increased

penalties and oversight, as well as measures eliminating any economic incentive to hire a foreign born worker if

there is an American available with the skills neededto file j ob. o) .

68 Seel_abor Condition Applications and Requirements for Employers Using Nonimmigrantsl Briisas in

Specialty Occupations and as Fashion Modé&Fed. Reg. 65646, 65655 (December 20, 1994) (describing the
ACongressi onalctpurgp dshees wafg epsr otfld8 pogr&m); HRRORER. 486%2,012 i n t he H
(quoting OFFICE OFINSPECTORGENERAL, U.S.DEPARTMENT OFLABOR, FINAL REPORT. THE DEPARTMENT OF

LABOR® FOREIGNLABOR CERTIFICATION PROGRAMS THE SYSTEM ISBROKEN AND NEEDS TOBE FIXED 21 (May

22, 1996) (AThe employerds attestation to . . . pay t hi
U.S. workerds [sic.] wages. 0) .

698 U.S.C. § 1182(n)(1)(A).

70 Seelabor Condition Applications and Requirements for Employsiag Nonimmigrants on’HLB Visas in

Specialty Occupations and as Fashion Models; Labor Certification Process for Permanent Employment of Aliens in

the United States 65 Fed. Reg. 80110, 80110 (Dec. 20, a2000) (ATl
employerpayan1 B wor ker the higher of the actual wage or the
and eliminate any economic incentive BanwaavdAcaksst age i n hi
Therapies, Inc.975F. Supp.26 48, 952 (S. D. I nd. 2013) (AThe wage requ
influx of inexpensive foreign |l abor for professional s
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PERM program, the Department processes labor certification applications for employers seeking
to sponsor foreign workers for permanent employment under tke &Ml EB3 immigrant visa
preference categories. Aliens seekingesion or adjustment of status under theZ& EB3
preference categories are inadmissible fiunl es
certifioédée thare are not sufficient workers w
available at the timef application for a visa and admission to the United States and at the place
where the alien is to perform such skilled or unskilled labor, and (I1) the employment of such
alien will not adversely affect the wages and working conditions of workers rited States
similarl y!* employed. 0

The Secretary makes this determination in the PERM program by, among other things,
requiring the foreign workero6s sponsoring emp
that equals or exceeds the prevailivage and to assure that the employer will pay the foreign
worker a wage equal to or exceeding the prevailing Walgethis way, similar to its role in the
H-1B program, the prevailing wage requirement

purpose oprotecting the interests of, and preserving job opportunitied\foerican workerg?

18 U.S.C. 8 1182(a)(5)(A)(i).

7220 CFR. § 656.10(c)(1).

Paiv. U.S. Citizenship & Immigration Ser\dl0F Supp. 2d 102, 110 (D.D.C. 2011)
U.S.C. 88 1182(a)(5)(A) and 1153(b)(3)] reflects a concern to protect the interests of workers in the United
StatBedoh; for Am. | mmi gr,a3Fi3d897, 908 [ODCrQim996) (erptainingthatthRe n o

| NA6s various | imits on i mmigr at i-20and EB3pteferenceacategories, t he al |
Aireflect a clear concern about pr ot e Seeigengrallfeleev. j ob opp o
United States809 F.3d 134, 181 (5th Cir. 2015) (quoting N. S. v. Nat 6l Ctr 502UsSt | mmi gr
183, 194 (1991) (ATheaultNhAbs zcaarieofnuls cehneprieo yonpermott ect [ s] a
workers inthe United Stae s , 6 and a o6épri mary purpose in restricting
workers. 60) .
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Effectuating this purpose is the principle ob
PERM progranf#
While the prevailing wage levels the Departmsets in the HLB, H-1B1, E3, and PERM
programs are meant to protect against the adverse effects the entry of immigrant and
nonimmigrant workers can have on U.S. workers, they do not accomplish thatagabhave
not for some time. For starters, the Depamt has never offereshpaexplanation or economic
justification for the way it currently calculates the prevailing wage levels it uses in these foreign
labor programg® The INA requires that a government survey employed to determine the
prevailing wage mvide wage levels commensurate with experience, education, and level of
supervisiof®However, it is clear that the Department
set in accordance with the relevant statutory factorsetting the wage levels,gbepartment
did not engage in an effort to tether them to the statutory factors, identifges of wage data
that would informananalysisof how the levels should lmalibrated so as tprotect U.S.
wor ker sd wages aanaherwieekicutaie pnoanatytical frameéwetk guide

and explain how the levels were establishedisoset the levelgutside the rulemaking process,

74 See, e.gDurable Mfg. Co. v. U.S. Dep'tofLabor 578 F. 3d 497, 502 (7th Cir. 200
new § 656.30(b) advances, to somerdege, t he congressional pur pRizviv. of pr ot e
Depdét of Homel and 62¢. FexApPppbxXs2dbhAgLsaaad2015) (unpublis
proper context, the challenged regulation serves purposes in actiotevstatutory duty to grant immigrant status

only where the interests of American workers wil!/ not |
prevailing wage is one reasonable way to fulfill this
> SeeWage Methodology for tHEemporary NorAgricultural Employment H2B Program, Part 278 Fed. Reg.

24047, 24051 (Apr. 24, 2013) (ASince the OES survey ca|
of the workers whose wages are being reported, the¢iéwvavage sucture introduced in 1998 was based on the

assumption that the mean wage of the lowest paietire: of the workers surveyed in each occupation could

provide a reasonable proxy for the ergyel wage. DOL did not conduct any meaningful economic aisaty test

the validity of that assumptionéod).

768 U.S.C. 1182(p)(4).

25



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

insteadpromulgating them solely throughmemorandum of understanding between
departmental components.

Fut her, the Department 6s -BEBaadPERMworkeossfonU.Sh e | i ke
wor kersdé wages and job opportunities shows th
purposes of the | NAGs wage pr ovingsvagelavsels, As exp
artificially low prevailing wages provide an opportunity for employers to hire and retain foreign
workers at wages well below what their U.S. counterpam&aning U.S. workers in the same
labor market, performing similar jobs, and possessimilar levels of education, experience,
and responsibility make, creating an incentideentirely at odds with the statutory schéme
prefer foreign workers to U.S. workers, and causing downward pressure on the wages of the
domestic workforce. The Deparent is therefore acting to adjust the existing wage levels to
ensure the levels reflect the wages paid to U.S. workers with levels of experience, education, and
responsibility comparable to those possessed by similarly employed foreign workers.

To accomplish this, the Departmearticulatedan analytical framework in the IFR to govern
how it adjusted the prevailing wage levels. In doing soDiygartment considered, among other
things, the statutory cont ex sionsarefourtdilc h t he | N
particular, because the prevailing wage levels are used prirffartygh-skilled workers, most
ofwhomareHLB wor kers, the Department took into ac
occupation, 0 whi ch inmaum qublificatisrhreggireniehtethabf@esga | i ne m
workers must possess to obtain adBivisg and also looked tthe qualification requirements
for obtaining an ER visa From its review of these qualification requirements, the Department

drew a number of conclusions about the lskdted, or entrylevel workersemployedn the
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PERM and H1B programs. Specifically, the Department determined that such workers often

posses greater skills than many of the least qualified workers in the most common occupational

classifications in which HB and PERM workers afeund For that reason, the Department

concluded that the lower end of the wage distribution reported by the Q&Y $or those

classifications should be discounted in setting an dawgl wage. Because wages forlB and

PERM workers are, under the INA, to be based on the wages paid to U.S. workers with

comparable education, experience, and responsibility, lod&itige wagelataof workers at the

lowest points of the wage distributions for these occupations who likely woul# reainsidered

as working in a Aspecialty occupationodo woul d

the old wagemethodologymade suchwage data central element of th@evailingwage

calculationjtddnot , i n the Departmentds judgment, com
The Departmentds review of t h-éBahdEBDs qual i fi

workers, in combination with aanalysis of the demographic characteristics of workers in the H

1B program, led the Department to determine that, for purposes of identifying ategstry

wage, it should look tothe wagesptodJ. S. wor ker s who possess a me

limited work experience. Using such workers as wage comparators forlemgiyH1B and

PERMworkers i n t he De p aisanmppropriats way af determmingtwhat U.S.

workers similarly employed and with comparable education and experiesgehtd-1B and

PERM workersare paid In analyzing wage data on such workers, the Department also

determined that it was appropriate to focus its analysis on those occupations that account for one

percent or more of all HB workers. As the Departmeatknowledgedh the IFR, using a single

wage structure acrossultiple programshundreds of different occupatigrad for hundreds of
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thousands of different workers necessarily means that prevailing wage rates will not be perfectly
tailored to every single job opportimiWhile still giving due weight to other occupations in its
analysis, the Department has determined that paying special attention to those occupations where
foreign workers are most heavily concentrated
job opportunities from the employment of foreign labor is therefore most acute, is the optimal
way of advancing the purpose of the | NAds wag
the programand occupationsovered by the fodtier structureAs discussed further below,
while severacommenters disagreed with various aspects of this analytical framework and the
Department 6s interpr et aaftereansidering thobeecomimbings, t he D
continues to believe thés approach isppropriate

Having determined how it would analyze the question of how to set prevailing wage levels,
the Department proceeded to review data from various, credible government sources, specifically
the surveys from the National Science Foundatid®F)and the Current Population Survey
(CPS) about the wages paid to masterdés degree
in occupations that account for the vast majority of workers covered by the prevailing wage
levels. Based on its analysistbfs data, the Department concluded in the IFR that the range
within the OES distribution where workers similarly employed and with levels of education and
experience comparable to enteyel H1B and PERM workers fall is between then@2and 4%h
percenies of the distribution. The Department continues to believe that this conclusion is largely
accurate, and that it is highly relevant to how it will set the detrgl wage in this final rule.

In the IFR, the Department relied on a number ofitpatale considerations, includirthe

relative strengths and weaknesses of the data it relied on to identify théegetryage range as
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well as the pur pose otbcorclhde that thdehtipvehwage shoydr ot e c t
be placed higher upithin the identified range at approximately thetpercentile. Based on

private wage data and other considerations provided by commevitezk,are addressed below,

the Department has reassessed this conclusion, and has now determined thatldwekwage

for the H1B and PERM progranis more appropriatat the 3% percentile. In particular, data

provided by commenters indicate that the lower end of the range may in fact provide a more
accurate representation of what U.S. workers similarly emgltyentrylevel H1B and PERM

workers are paid. Concerns from commenters about hmteatiallyinflated entrylevel wage

would affecte mp | oakeirlsibty t o access the program, and
weighted too heavily to certain occupationsl @eographic areas, alsocompelling reasons, in

t he Departmentdéds judgment, to favor a | ower p
believes that by staying within the range identified in the IFR, the-tmtey wage it has

selected will proide robust protection for U.S. workers.

The Department acknowledges commentersoé6 reli
methodology and understands that immediate changes to wage rates could cause some economic
uncertaintyfor both employers and fagn workers Thus the Department is also adopting a
series of transition provisions in this final rule to make it easier for employers and storker
adapt to the changed wage leyéais avoiding disruption and striking a proper balance between
st ak e hrelibndedntesesta nd t he Department déds obligation t
pursue a policy that is protective of U.S. workérsrmanyjob opportunities, theew wage
rateswill phase in throughwo steps over a year and a half period. For job opportunities that will

be filled by workers on track to become lawful permanent residents, and who therefore have
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greater reliance interests in the old wage methodology, the new atagenill phase in through
four steps over a three and a half year peftbe. Department also reduced the Level IV wage
from approximately the 95percentile to the 90percentile, and made a number of other
technical modifications tbhow it uses BLS da to produce prevailing wage rates. These

changes, too, address commentersd concerns th

B. Discussion
1. The Need for Rulemaking
Summary of Comments

The Department receivecnamberof comments in support of the IFRcluding one

commenter that believed the | FR fAimakes -i mpor't
1B program closer to real p These eominantergagneeig e s i n
with the Departmenttha t he pri or wage | evels resulted in

wages and job opportuniti€Some of these commenters noted thatL el | and Il wages

under the prior wage level methodologpproximatelythe 1th and 34h percentileswere well

bdow the median for the occupation and that 60 percentbBHositions were certified at one

of these wage level€ne of these commenters expressed concern that the priotevabe

methodology permitted#d B e mp |l oyer s t o fAeng@a@escmMemes f@act c
public policy organization noted that maaymp | o y e r-18 wdrkera the Idivest wages

legally allowed, and outsource theirHB employees to thip a r t y Theicommented

asserted that employers opposed taévesed wage level metholbgy and increased wages

claim fAithat e mpl-IBywerkess if thhay aré unaderpaidyrelativie to similerly
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situated U.S. workers, 0 whi Thecommentertfuetrestated wa g e

that Aother reliable sources of wagethedat ao
Departmentn thelFR are in fact too lowThe commenter cited data from bdile Department

and NSF to draw the comparison and substantiate this claim, sogiésted thdhe

Department onduct a fAsyst e mdBdcaupatiorsvoerswe thad pdatesatgp o r
t he wage structure are in line with credibl
recent college graduateSnother commentebelieved the IFRvould fpreventemployers that

seek specialized workers from being crowded out of tidHbrogram by employers using the
program to pay bSeheoitheseaaomknenters hetieyeslltheeld wage

should be set closer to the medianthe occupation and one of the commenters stated that the

Lev el I wage was the only wage |l evel that matt

power over employer skildl l evel <c¢cl aims. 0

By contrast the majority oicomments received on theR expressed strong opposition to the
rule anda number oEommenterguestioned whetherdjustmentso the prevailing wage level
methodologyarenecessaryMany commenters believed there was no need to raise wages to
protect U.S. workers, citingthe Dapa me nt 6 s st at e me R1B prbgham tisermma n y
paywagesabove the required prevailing wagges as well as othezxternalsources finding that
foreign workers are paid as much or more than similarly employed U.S. workers and that foreign
workers create jobs for U.S. workers or otherwise benefit U.S. waakérthe economy
broadly Many commenters pointed to unemploymentistiasand forecasted job growth
certain fields as evidentkatthe IFR changes are not necesgargrotect U.S. worker§.hree

commenterstated that its more expensive to hire foreign workers due to costs related to the
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visa process and thatemmpy er s prefer to hire U.S. workers o
of H-1 B | ot t e rSpmesgnenenter believed the regulatory requirement thét H
employers must pay the highest of the actual or prevailing wage provides sufficient protection t
U.S. workers because the employer must pay th
PWD rateis lower.One commenter asserted the annual visa caps provide sufficient protection
for U.S. workersand a second commenter asserted the recruitmenteswgrits in the
permanent labor certificatiaregulationsoffer sufficient protection

Several commentedaimedit was improper for the Department to cite highetualwages
paid by largeH-1B employersas an indicatiothat the prevailing wagevels were insufficient
to protect U.S. workerg-or example, muniversity commenter notddh e Depar t ment 6 s
acknowl edgment that many | arge fprogroamnudser s
the commenter asserted this veasacknowledgmerithat the issue it is trying to resokvas
nonte X i s Thesmdammentestatedthat employers paying more than the prevailing wage
mightsi mpl y indicate these employers pay a highe
f a c t Qimilarly, a public policyorganization and a professional association sthtdhe fact
thata group of H1B employers pagmore than the prevailing wage indicates only that some
employers voluntarily increase wages for competitive reasamsth&rcommenter stated that
pay diferences arerefléageof t he Afr ee mar ket at worko and
compani eséare in heavy competitionéand have |
wagesA group of associations statedtipayment of higher wages by these employeay be
due to geography and fAintensity payfaprehiwentwwor k o

attract both domestic talent and foreigorn talent. By intensity of the work, the commenger
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referred to areas in which at least one percemtookers are employed i particular

occupationThe commenterstatecthattheOES fii denti fi es for each SOC(
number of employed individuals per each 1,000 employed persons in that particular

0 C Cc u p a tnd that the Departmesiouldlook to h i s a wsaful groxy for the intensity of

activity in that particular occupation in a pattiar geographg,in addition to analyzing

available LCAdatatd et er mi ne how often wages in excess
for such highintensityjab and | ocati ons. 0
Many commenteras serted t he Department failed to co

wide range of relevant and readily available studies and reports that indicate a revision to the
wage level methodology is unnecessdiyesecommenterstatecthatthe Department ignored
ample evidence that-HiB workers are paidt leastas much atheir U.S. counterparts arttiat
employment of HLB workersmay increase the wages earned by U.S. workefasw
commentersited a GAO report finding H1B workers earn the same or more than similar U.S.
workers and an analysis by the website Glassdoor findingitbat d & c#ies@nd roughly 100
jobsd it exami neldB vsaarl kaerri se2s8vpEnaeat hidHerthanucomphale

U.S. salaries¢ 0 Similarly, several commentec#tedareport published by thartnership for a
New AmericarEconomy a research and advocacy organi zat
economic cas e "findingthiatmenialgaf LB petitions fiom 2007 to 2008
slowed job and wage growth for U.S. workers and that ewegypercentagepoint increase in

theoffei gn STEM shar e o8& madepossible byshe-tBoviseal e mpl oy

"SeeNew Amer i can E chitps:dway.newamdricamecononiy.org/about.
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progrand i n dwageagsowth by three to seven pereget points for U.S. worker®ther
cited sources include

1 A Cato Instituteeport indicating roughly 80 percent of HB employers pay HB
wor kers fAabove average mar ket wageso,;

1 A working paper from the National Bureau of Economic Resdarding thati c o mp | et e
el iminati-bBopodgtam Woul d have virtwally n
skilled Americans in year one and a slightreducéob y yea;r t hr eeo

1 A National Foundation for American Poli(MFAP) reportfindingfi on av e€lBa g e, H
workers reduce overall unemployment and increase earnings growth within the fields
they are employed by increasing firm productivity

1 An NFAP report findinghat each 1 percent increase iflB workers inscience,
engineering, technology, and mathemat®SEM)oc cupat i ons fi ncr ease:
of college educated Americans b8 percent and neoollege edcated Americans by-3
4 percen;

1 Ajournalarticlec oncl udi ng t hat huinanfcapeal attribwdes,tforeign | i ng
I.T. professionald e a r thannmeir UeS. counterpaytand

1 A National Survey of College Graduatsmparativeanalysisfindingt h adntrofiing
for socioeconomic and demographic characteristics, workers who hold a temporary work
visa earn about thirty percent more tltmmparablée U. S. . wor ker s

Commenters also citevariety ofstudies and reporthat concludehatthe employment of

foreign workers has littler no effect on employment rates &imilarly employedJ.S. workers.
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For examplea groupcommentciteda 2016Journal of Economic Perspectiveidy onfiGlobal
Talent Flows that the commenter said indicatiécery little displacement of U.Sorn
innovators and higiskilled professionals by higskilled immigrants Anothercommenter
statedh k e y f h aslsaftware slavelopment and data sciénaae facing undeniable
workforce supply shortages a nd a s sndarniifed] thetatgument ffat an influx in
cheaper labor supply will result in lower possiblar ni ngs 0 f dnrsuppbrt,3he wor ker
commenter citedWall StreetJournah r t i c|l eenbtjolb fpostings in the
the first half of 201%&nd a 2018 BLS repoptrojecting higher than average employment growth
in high-tech services.
Some commenterdso expressed concerns about the sources the Depadideite in the
IFR in support of theneed tarevise wage level€iting an analysis of the IFR by labor
economist and professor Dr. Madeline Zavodny, a teadeciation asserted the Department
reiedon fAoutdated, incorrect, or | i mdidneted empi ri c
Ai ncl ude an anal-}Bsvorkers mtiredt compansangvithsother Worketrs
having the same | evel of e dThecamnemknrstateddattipee r i enc
AssociatedPress analysisited at footnotd22pr ovi des fAan i ncompl ete pi

based on fnactual workdmBsvisadbheéuty. Snswkeadholkd

whichincludsin appl i cat i on(so fttheant lnaeca dseenifBlde wage i s
commenter also stateédatth e anal ysi s fAidoes not control for
foranH1 B visa and U.S. workers, S uAntanoaymoudsl i f f er er

commentestated that the Associated Press artiolitcated that 58 percent of B workers are
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paid more than their U.S. counterparts and asserted the article can only be used to support
statements regarding wages paid to workers in computer occupations.

Thetrade association stated that titations at footnote 12ih the IFRthat the Department
relied onto support its statement thatHB IT workers earn roughly 283 percent less than U.S.
workers failed to provide fsahohdldeanilBvasaal ysi s o0
compared with ot her w8 wdkersistheandysiandfadetltot o i ncl u
provide sufficient details of the wage analysis to determine the reason for the wage differentials.
The anonymous commenter stated thatGReSIL Research citation in this footnote failed to
cite evidence or provide data to support the statement th8 \Morkers earn 25 percent less
than U.S. workers and failed to épaost2B0&#e a sou
mo r e . 0 nymouws commenter stated that the third citation in this footnote is outdated,
anal yzing fAonly i mmigrant trends in the 1990s
occupations. 0O The commenter al so nmngseod t hat
recent immigrants may reflect unobserved differences in the quality and type of education among
i mmi grant cohortso and the report dAoffers alt
H-1B workers that [DOL] has not accounted forinthis | e . 0

An immigration law firm statethatthe IFRmisconstrued the CRISIL reppwhich the
comment er as shewsthatds afresudt bf ueaehllB ypolicy changes, it is harder to
obtain H1Bs for employees that are contracted to wotkiad-party worksites forcing U.S.
employers to instead hire fitiime employees to fill theserolka nd At he i ncrease i
attributedtoh e costs of full t i me e rogniraotgrepyeasThe o mp ar e

commenterlsoassertedhatthe Department misconstrued Economic Policy Institute research
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when it claimed the research showed that only one of everTwd/ graduates get a job in the
field. The commenter stateédattheresearcersi f ound t hat hal fenterfthest uden
STEM industry found jobs in other industries

The anonymous commeni@iso asserted that tikengressional testimony cited in this
footnote provides no evidence to fiestablish t
any specifiqH-1 B] posi ti ons o0 a ntoatafLavelll wagedoestc onsi der t h
necessarily represent a position that requires less skill, but rather may have fewer experience
requirements or supervisory dutiehe commenter also asserted that the jourtialecited in
this footnote is Aoutdated in its datao and 0
applied to any other occupational codeas

Finally, a trade association notétatthe Department citéfindings by George Borjas
regarding tlke impact of foreign workers on the wages of{skill workers but failed to
acknowl e dsgomtribBtiom tp 2a261® National Academies of Sciences, Engineering, and
Medicine(NASEM) literaturereviewi n whi ch he stated fAwage I mpac
U.S-born collegeeducated workforce is minor (an increase for U.S. professionalsedfatinof
one percent in wage rates as a result of-sigted immigration)o The commenter added that
the NASEM review foundhatt her e i s a @ br oecdtohiglskilledke nsus with
immigration that any impacts on U.S. wages by fsgitled, collegeeducated foreigivorn

professionals are close to negligible. o

Response to Comments

First, as the Department explained in tRd&R| aprimary and independegtbkufficient

reasorfor reforming the manner in which it sets prevailing wage levels in th8&ldnd PERM
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programs is that the old wage levels were never justified through an economic analysis, nor
codified in rulemakinghrough notice and commernd, on closer inspection, are in substantial
tension with the statutory framewotkotably, commenters have also not provided data or
analysis demonstrating that the wage ratederthe old wage methodology produces wage rates
commensurate with the wag paid to U.S. workers similarly employed and with comparable
education, experience, and responsibility tiBland PERM workers, as required by statute.
While some commenters urged the Department to preserve the old wage methodology, they
provided no ewdence for why that would be appropriate or consistent with the INA. Moreover,
the Department notes that criticism of the way in which the wage levels are currently set is
longstanding and exists across the political spectAPut simply,the old wage metidology is
anoutmoded method for calculating prevailing wage rates that is neither supported economic

analysis, nor defended by commenters, and has never tied to the relevant statutory factors.

The Level | wage under the old methodology is set by cdingléhe mean of the bottom
third of the OES wage distribution. That means the wages for mdB/Wwbrkersare set based
on a calculation that takes into account wages paid to workers who, as explained in the IFR and
below, almost certainly would notqualy t o wor k i n a fAspecialty oc:
| NA. The Department has noted previously that

sophisticated skills and traini’Ags rae cweoirvkee rhdisg

78 Seehttps://www.grassley.senate.gov/news/neelsases/bipartisagrouplawmakersproposereformsskilled-
nonimmigrantvisaprograms

®Wage Methodology for the Temporary Nagricultural Employment H2B Program, Part 278 FR 24047,
24051 (Apr. 24, 2013).
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education and skillsicrease, his wages are expectethtoeaseas well®° For that reasarit is

|l i kely that workers at the | owest end of an o
lowest levels of education, experience, and responsibility in the occupationskgoence, if

the occupation by definition includes workers who do not have the level of specialized
knowledge required of HB workers, as is the case with some of the most common occupations
in which H1B workers are employed, the very bottom of the wdiggibution should be

discounted in determining the appropriate point in the OES wage distribution at which to
establish the entrlevel wage under the fodiered wage structure because workers at the bottom
end are not similarly employed to- 1B workers Yet the old wage structure made such workers

a central component of that calculatfdrimilarly, the current Level IV wage is set by

calculating the mean of the upper titirds of the wage distribution. That means that the wage
level provided for the wst experienced and highly educated Biworkers is determined, in

part, by taking into account a sizeable number of workers who do not even make more than the
median wage of the occupation. Given the correlation between wages and skills, this calculation
also would appear inconsistent with the statutory and regulatory framework. Common sense

dictates that workers making less than the median wage of the occupation cannot be regarded as

80 SeeBUREAU OFLABOR STATISTICS, LEARN MORE, EARN MORE EDUCATION LEADS TO HIGHER WAGES LOWER

UNEMPLOYMENT, available athttps://www.bls.gov/careeroutlook/2020/data-display/educatiompays.htm.

81 For example, the occupation of Software Developers, which accounts for a large numieB afdrkers, does

not require the same degree of specialized knowledge ass@bai ne entry requirement as do
Afspecialty occupation. 0 Yet approximately 10 percent
positions classify those positions as edéyel, meaning that under the currentg@devels the wages paid to such

specialty occupation workers are calculated based, at least in part, on the wages paid to some workers who do not
have comparable specialized knowledge and expelBtise.
workers be paid wages based on the wages paid to U.S. workers with similar levels of education, experience, and
responsibility.
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being similarly qualified to the most competent and experienced meuwfiibies occupation.

That puts the old methodology in substantial tension with the governing statute and is in and of

itself a sufficient reason for reassessing and revising the prior methodology in order to bring it

more closely in kprovieions/i th the | NAd6s wag

The Departmenglsobased its conclusion the IFRthatregulatory reform of HLB and
PERM prevailing wagesvas neededn part, on a review of the academic literature on the
subject congressional testimony and media accounts of the practical consequencegsiof the
prevailing wagdevels and data on the actual wages that major users of-ttte &hd PERM
programs pay their foreign workeiss discussed at length in the preambléh®IFR, he
Department considered numerous studies finding thEB kvorkers are paid less than their U.S.
counterpart$§ Other studies found this disparity to be especially true-dBHmployees
working in computer science and information technologyd$ in which two thirds of KB

workers are employetf. The Departmeidt s | u s also tookinta dcéounthe fact that

82 Seelong Island Care at Home, Ltd. v. Colss1 U.S. 158, 175 (2007)Neither can we find any significant legal
problem wth the Departmef® explanation forthe chaeg T h e a g e n c yonslumeddhatthésat i t

had

exemptionscanbe availgbl t o such thi bdcpastyt admp morgndonss @ withtt &t i on i s
stattory language thatreferstoany empl egtigaignd t he 6 e n u mepricpractttess er vi c e s ¢

concerning other sir@rly wordede x e mp t Theserissno iddication that anyone objected to this explanation at
the time. And more than 30 years later it remains a reasonable, aibkiekplanatiorn ) .

83 Atlantic Council, Reforming U8High-Skilled Guestworker Program, (2019), available at
https://www.atlanticcouncil.org/hdepthresearckreports/report/reformings-high-skilled-immigrationprogram/;

The Impact of HigkSkilled Immigation on U.S. Workers: Hearing before the Senate Committee on the Judiciary
(February 25, 2016) (testimony of John Miano, representing Washington Alliance of Technology Workers, Local
37083 of the Communications Workers of America, the AHD); Norman Ma#loff, On the Need for Reform of the
H-1B NonImmigrant Work Visa in ComputeRelated Occupations, 36 U. Mich. J.L. Reform 815 (2003).

84.S. Citizenship and Immigration Services, Characteristics-bBFspecialty Occupation Workers Fiscal Year
2019 AnnuaReport to Congress October 1, 2688ptember 30, 2019, (2020), available at
https://www.uscis.gov/sites/default/files/document/reports/Characteristics_of Specialty _Occupation_Werkers_H
1B_Fiscal_Year_2019.pdf, (showing 66 percent efBipetitions approwkin FY2019 were for computeelated
occupations); Sean McLain & Dhanya Ann Thoppil, Bulging Staff Cost, Shrinking Margins, CRISIL Research,
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economic literature suggests that the introduction ofdost foreign labor into a labor market
suppresses wages in proportiontte humber of foreign workers present in that labor mé&rket.
Studies involving computer science workers confirm this general firffing.review ofthis
information led the Department to conclude that the old wage methodology resulted in adverse
effects orboth U.S. worke@wages as well as their job opportunities. After reviewing
commentsand the studies and information they provided, Department continues to believe

that, at least in some cases, the old prevailing wage methodologgdasiiarm toU.S.

workers and therefore should be revised.

The Department recognized, as did some commenters, the limitations of some of the wage
studies it relied on in the IFR, noting that many of them compaltB lind U.S. workers in the

same occupation but dmt directly compare workers in those occupations with the same levels

(2019), available at https://www.crisil.com/en/homefanalysis/reports/2019/05/bulgisgaff-costshrinking

marg ns. ht ml; Sean McLain & Dhanya Ann Thoppil, U.S. Vis
Journal, April 18, 2013, available at https://blogs.wsj.com/indiarealtime/2013/044/&& bill -very-toughfor-
indian-it/?mod=wsj_streaming_latebeal | i nes; The State of Asian Pacific Ame

Pacific American Public Policy Institute and UCLA Asian American Studies Center, 1994, pp8Q;/@arnegie
Endowment for International Peace, Balancing Interests: Rethinking UegtiSelof Skilled Immigrants, (1996);
Youyou Zhou, Most HLB workers are paid less, but it depends on the job, Associated Press, April 18, 2017,
available at https://apnews.com/afs:Content:873580003/MddB-workersare-paidless;but-it-dependson-the
type-of-job.

85 George Borjas, The Labor Demand Curve Is Downward Sloping: Reexamining the Impact of Immigration on the
Labor Market, The Quarterly Journal of Economics Vol. 118, No. 4 (Nov., 2003), pp-1B335 available at
https://www.jstor.org/stable/253941?seq=1.

86 John Bound et al., Understanding the Economic Impact of #hB Rrogram on the U.S., NBER Working Paper
No. 23153 (2017), available at https://www.nber.org/papers/w23153.pdf. The Border Security, Economic
Opportunity, and ImmigratioModernization Act, S. 744: Hearing before the Senate Committee on the Judiciary
(April 22, 2013) (testimony of Neeraj Gupta, CEO of Systems in Motion, to the Senate Judiciary Committee),
available at https://www.judiciary.senate.gov/imo/media/do@®B4 3CGuptaTestimony.pdf. Daniel Costa and Ronil
Hira, H-1B Visas and Prevailing Wage Levels, Economic Policy Institute, (2020), available at
https://www.epi.org/publicationfib-visasandprevailingwagelevels/.

41



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

of education, experience, and responsibflittlowever, in the IFRthe Department explained

why these studies nonetheless all owl1lB or an in
workers are required to possess specialized knowledge and expertise that often exceeds the level
of education and experience necessary to enter a given occupation generally, and greater skills
are associated with higher earnings, the medidBhkvorkers showl earn a wage that is at least

the same, if not more, than the median wage paid to U.S. workers in the occupation. But a
variety of studi es s hoS8Putanhaher wayhwhilthe pepastsent e i s
acknowledgeshat there is an inherelititation in comparing median earnings of groups of

workers since doing so does not account for different levels of experience and education, the
distortion in the data that results from such a limitation would be expected to show higher

earnings for HLB workers at the median givéimataresultoft he | NAG6s specialty
requirement for HLB workersis thatH-1B workers must possess more advanced education and
experience than what is typically required to enter some of the most common occupations in

which H-1B workers are employed. Yet the median earning-@BHvorkers, according to these
studies, are in fact skewed lemthan the median U.S. worker in these occupatidosordingly,

the Department continues to believe this is a compelling data point demonstratinglhat H

workers in many cases make wages below those of similarly employed U.S. workers.

Further, tle Department disagrees with commenters that other aspects of the methodology and

reasoning relied on in the various studies th

8785 FR at 63,882
8d.
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These are, in many cases, studies from credible sources that are commontyrepexdting and
literature about the effects of theB program on U.S. worker§loreover, to the extent these
studies focus on computer science and IT occupations, the Department libh¢vesuss
appropriate. As explained at greater length belowet D e p a antalytiefrarmedvarlgives

special attentioto these occupations because they are where the largest concentratidB of H

and PERM workers are found, and therefore the places where the risks to U.S. workers that the

Department is trying tougard against are most acute.

In addition, he Department considered testimony before the Senate Judiciary Cofffraiitee
well as news reportbout thedisplacement of U.S. workers byHB workers>® As noted, some
commenters criticized these sources as anecdotal and insufficient. But they were not the only

sources on which the Department relied. The information from those sources supplemented the

89 The Impact oHigh-Skilled Immigration on U.S. Workers: Hearing before the Senate Gi@enon the Judiciary

(Feb.25, 2016) (testimony of John Miano, representing Washington Alliance of Technology Workers, Local 37083

of the Communications Workers of America, the AEIO); Immigration Reforms Needed to Protect Skilled

American Workers: Hearing before the Senate Committee on the Judiciary (Mar. 17, 2015) (testimony of Ronil

Hira, Associate Professor of Public Policy Rochester Institute of Technology, Rochester, Ni#h|@\i
https://www.judiciary.senate.gov/imo/media/doc/HiraTestimony.pHé Border Security, Economic Opportunity,

and Immigration Modernization Act, S. 744: Hearing betbeeSenate @nmittee on the Judiciary (Ap22, 2013)

(testimony of Neeraj Gupta, CEO of Systems in Motion, to the Senate Judiciary Committee), available at
https:/ivww.judiciary.senate.gov/imo/media/doc/@2-13GuptaTestimony.pdf

®AVisa Abuses Harm American Workers, o0 The New York Ti me
http://www.nytimes.com/interactive/opinion/editorialboard.html; Julia Preston, Pink Slips at Digrteyirst,

Training Foreign Replacements, The New York Times, June 3, 2015, available at
https://www.nytimes.com/2015/06/04/us/ldaskafterlayoff-at-disneytrain-foreignreplacements.html; Julia

Preston, Toys O6R6 Us Br i nlgSstoNovardphs Owensaal hdNew ¥orkJimesWor ker s
Sept.29, 2015, available at https://www.nytimes.com/2015/09/30/usftaygsbringstemporaryforeign-workersto-
usto-movejobsoverseas.html; Michael Hiltzik, A loophole in immigration law is costing thodsaf American

jobs, Los Angeles Times, February 20, 2015, available at https://www.latimes.com/business/Hikhikde-
20150222column.html; Daisuke Wakabayashi & Nelson Schwarts, Not Everyone in Tech Cheers Visa Program for

Foreign Workes, The New York Times, Febb, 2017, available at
https://www.nytimes.com/2017/02/05/businesstivisatechcheersfor-foreign-workers.html.
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information the Department derived from studies aratiamic articles. Standing alone such
information may(or may not)oe insufficient to demonstrasystematicadverse effects on U.S.
workers, butviewed in combination with other available evideriterovides vital insight into

t he Depart meingtofire efieatsdbiehe sld veage methodology. The Department
also views evidence about the readrld consequences of its wage methodology on U.S.

workers, as shown in news reportsiraportantinformation thatsshould not begnored.

As detailel above, some commenters also claimed that the Department ignored or unfairly
discounted studies showing that somé&Biworkers earn more than U.S. workers. Far from
ignoring or discounting such studies, the Department acknowledged their findings arsdedidre
themin the IFR®! While the Department did not discuashe IFRevery study of that kind that
the commenters cité, has reviewed the studies provided by commenters and notetsdioat
consider many sources with similar informatianalysis andconclusiongo thesestudies’ In
addition,while some studies cited by commenters which were not directly addressed in the IFR
offer additional analysis, they do not overwhelm the conclusions of other studies originally cited
in the IFR. For exampleeports that findthatH B wor ker s6 wages exceed n
ignore that the prevailing wage levefixed for the H1B worker for three years, meaning that
even if the H1B worker is paid in excess of the market wage for an éewet worker inyear 1,
this may not be the case in year 3 because theBH wor ker s 6 wages shoul d n

compared to entrlevel workers. Other reports cited by critical commenters acknowdtige

9185 FR at 63,882, 63,884.
92 An agency is not required to respond to every study, or consider every conceivable pigdenzeen drawing a
conclusion Tex. Office of Pub. Util. Counsel v. F.C.@65 F.3d 313, 328.7 (5th Cir. 2001)

44



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

the research on employment of American workers in the presencéBfwbrkers remains

inconclusive or that the existing studies present mixed results on wheftimidrkers crowd

out American workers. Some of these studies then éatus one segment of the American

workerand H1B market (e.g., recent college graduptesobtain specific results which in many

cases cannot be extrapolated to other workers cohorts. Others of these siadies dzta

gathered only during recent economic recessiwhgh make it difficult to draw proper

conclusions about the effectldf1B workers on compensation and employment for competing
workersunder other (and more typical) economic conditidiee Department examindkese

studies concluding thaomeH-1B workersin some circumstancese better paid than U.S.

workers, weighedhem against other studies reaching the opposite conclusion, and, in its expert
judgment, determined that there was reason to conclude that, at least in some instances,
prevailing wage | evels are set too isentiled An ag
to substantial deferenéT he Supreme Court has held that AJ[v
conflicting views, an agency must have discretion to rely on the reasonable opinions of its own

gualified experts even if, as an original matter, a courhtrfigd contrary views more

93 SeeOr. Envtl. Council v. Kunzmar817 F.2d 484, 496 (9th Cir. 1988ge also New York v. U.S. Nuclear

Regul at or 589 F3d Bbdp651(2d Cir. 2009fi These are technical and scienti
particularly reluctantto secorgluess agency choices involving scientific

of expertise. De f er e n cmitted)sseedgenerally Bnivérsal.Camera Garp . MLEBBOS our c e
UsS.474488 (1951) (AThe substantiality of evidence [ AP,
record fairly detracts from its welygvhicha revietvingtcoutt dan s doe:
assess the evidence, 0 nor does it negate agency expert.|
the agencybés fichoice betwefen Fed. f B0 Kk Jow@ & mgh€a, ct i ng Vvi «
404 U.S. 453, 463, (1972)Farticularly when we consider a purely factual question within the area of competence

of an administrative agency created by Congress, and wl
sci ent i f tioms weaaraysize therelevant agasdgchnical expertise and experience, and defer to its

analysis unless it is without substantial basis indagt..

n
i
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p e r s u ¥ Ehe stugliescited by commenters rest on the same kinds of areyse=ach

similar conclusions to those studies reviewed by the Department in development of.thadFR
Department has reviewed these studieshtasdconcluded that they do nagatedit, or even

necessarily contradiobther sources of information that demonstrate thaBHvorkers do, in

some instances, adversely affecgeavenifth&isnowvor ker s
true in all cass as explainethroughout Accordingly, based on its review of these stuthes

Department continues to believe that some modification to the wage levete ssaigy

Contrary to the cheDepatmentnsidededtadses showigihathts , t
1B workers benefit U.S. workers the IFR the Department acknowleddjthat in some
instanceshe employment of HB workers fuels economic growth and job creafioas well as
the fact that paying foreign workers at wages
profitability.®® Indeed,in the IFR the Department discussed studies that suggest the employment
of H-1B workers has positive effects on the wages anopportunities of U.S. workers and
expressed a qualified agreement with thepecifically noting thafifw] hile the Department
agrees that this is true in some instances, it is also clear that the current prevailing wage levels
often result in adverse effis¢ and that adjustments to the wage levels are needed to ensure that
the positive effects of thé& Inptheowordsthe wi | | be e
Department anticipates that bringing the wages of foreign workers in line with what similarly

employed U.S. workers actually make will enhance the benefits resulting from the employment

94 Marsh v. Or.Nat. Res. Councik90 U.S. 360, 378 (1989).
%85 FR at 63,882.

%1d. at 63,883.

971d. at FR at 63,882
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of such workers, which studies considered in the IFR as well offered by commenters show exist

in some cased.he Department didotdisputei n t hthat dlldwiRg fiims to access skilled

foreign workers can lead to overall increases in innovation and economic activity, which can, in

turn, benefit U.S. workers6 b ut diHdl Bc omoa lkiedes 6 ear ni ngs dat a
indicate that, in many cases, the existrmjzve | evel s do not%®Ateoad to th
point in the IFR did the Department suggest thdtBworkers either always harm U.S. workers

or always benefits U.S. workers and the firms that employ them. Rather, the Department

concluded, and continués conclude, that the positive benefits of the program, while real, are

not as widespread as they might otherwise be, and that this is likely due to the faetBhat H

workers in some instances are paid wages below that paid to their U.S. counterparts.

One argument along these lines that the Department addressed in the IFR was made by the
general counsel @ major user of the HIB programin testimony before the Senate Judiciary
Committeeln his testimonyhe contended that-iB workers raise the income of U.S. workers
because they alleviate labor shortages, particularly in STEM and computer science. Importing
workers to fill needs that would otherwise go unmet, he argued, allows companies to innovate
and grav, creating moremploymenbpportunities and highguaying jobs for U.S. worker¥.

The Department rejects the premise of the gen

unfilled because there are no qualified American workers willing to take Hredrtherefore

%|d. at 63,884.

% The Border Security, Economic Opportunity, and Immigration Modernization Act, S. 744: Hearing before the
Senate @mmittee on the Judiciary (Ap22, 2013), available at
https://www.judiciary.senate.gov/imo/media/doc/B2 13BradSmithTestimony.pdf
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U.S. gross domestic product (GD®puld be smaller without importing foreign STEM workers.

The Department notes that for every two students who graduate from a U.S. university with a

STEM degree, only one obtains a STEM }8bin the case ofomputer scienceccupations

anotherstudy cited by the Department challenges the notion tHeB Morkers are filling needs

unmet by U.S. workers. The study contains findings that foreign computer science workers have
suppressed wages for U.S. computeise nce wor kers along with find
every 100 foreign [computer science] workers that enter the US, between 33 to 61 native

[computer science] workers are crowded out from computer science to other college graduate

o ¢ ¢ u p a'? Fudhe,svhilé some commenters argued that the Department misconstrued the

study showing that only half of U.S. STEM graduates go on to work in STEM fields on the

grounds that many of these students find employment in other industries, the Department
disagreeshat the study is notrelevantheren f i el ds where a graduat eo:
skills to potential employers, such as computer science or many STEM figddgasonable to

assume that students who major in a particular field typically intefidd employment in that

field. The fact that mangf these particulastudents are able to find employment in other

industries does not undercut the conclusiamdeed, it bolsters it thatat least some dheir job
opportunities in the fields for wti they trained are limited by the presence of lepaad

foreign workersn some instances

10085 FR at 63,855.
101 John Bound et al., Understanding the Economic Impact of thB Arogram on the U.S., NBER Working Paper
No. 23153 (2017), available at https://www.nber.org/papers/w23153.pdf.
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The Department al so acknowl edges celBbment er so
workers contribute to innovation. Those contributions notwithstandilgu c h out comes al
the i mmedi ate objectives o!f?FuttherethiordlemakingdodsNA 6 s
not alter the number of #IB workers permitted to work and it is unclear how the current wage
levels promote greater innovation than the wages which will exist under thigheleERM
program permits employers to hire aliegasvork at permanent jobs where the Secretary of
Labor has certified to the Secretary of State an®tdweetary of Homeland Securthat the
employment of an alien seeking to enter the United States to perform skilled or unskilled labor
Awi | | rely affecatbdewagessand working conditions of workers in the United States
si mi |l ar | y°|atmpchse gf ELB wobkers, employers must file LCAsgating that the

empl oyer will offer wages that are, playerta mini

all other individuals with similar experience and qualifications for the specific employment in

guestion, 0 or Athe prevailing wage | evel for
empl oyment , wh i%lhrelemaking, iarsagany eias emotd requi red 0t
greater weight to aspects of a policy questio

t hose c on%¥intcasequenceyta the edtent some commamdshe studies cited
thereincr i t i ci zed tdnausid¢hpt the pravalingtwage levels are set too low on
the grounds that 4B workers fuel innovation and economic growth, the Department affords

them less weight. Such considerations are secondary ibpehp a r t moeennmim@&diate

10285 FR at 63,884.

1038 J.S.C. § 1182(a)(5)(A)(i)(1).

1048 J.S.C. § 1182(n)(1)(A)(i)

105 Hussion v. Madigan950 F.2d 1546, 1554 (11th Cir. 1992)
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concern ofulfil ling its statutory mandate to ensuihat the presence of foreign workers does not

adversely affect U.S. workers.

The Department als@emphasizes that while commenters preferred some studies and sources
over others cited by the Department, tlegtheir studieoffered noaffirmative argument in
support of the old wage levelsymdid they explain howhe priorwage levels reflect actual
market wagesRather, these commenters presented studies which the Department has already
reviewed and which thBepartment does not believe align with the weight of the evidence
which the Department continues to rely upoheBvidence amassed in the IFR provides a
reasonable basis forcreasing the wage ratgbe Department stands by its determination that
the dd methodology did not adequately protect U.S. workers. The Department also notes that a
number of commenters agreed with its conclusion that current wage levels often do not reflect
prevailing wages and are set too Idwr example, one commenter notedtthin somecases
whereH1 B wor ker s ar e us e dthaHdlB woekers have beerthiredl withwo r k e 1
annualwages of around $30,000 to $40,000 less than the workers they have refiihesd
comments corroborate the Departmentds positio
reasonable way and reached an appropriate conclingibht 1B workers can and in many cases
are used as lowost alternatives to U.S. workeend therebynder cut U. S. wor ker .

job opportunities

The Department also acknowledges the comments it rec@addstudies cited thereiti)at
argue that pointing tthe higher actual wagebat some employers p&ir1B and PERM

workers to show thatrpvailing wage rates were too low is flawed reasoning because there may
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be other business factors beyond a workerds (
a premium on the prevailing wage. The Department agrees that there may, in some jristances
legitimate business factors that explain why actual wages paidl® Wworkers would be higher

than the prevailing wage rate. For example, a firm that faces a sudden increase in demand for its
product relative to its competitors might be willing to/eiemiums to both domestic and1

workers relative to its competitors. However, factors sutchesseare typically specific to a

particular firm, employee, or geographic area, as some commenters acknowledged in their
discussion of higlintensity occuption areas, ando not reflect the wages paid by the typical
employer in a given labor market. In consequence, while the actual wagés igal@ workers

might very well exceed the prevailing wage rate for legitimate reasons in some cases, such
incidentsshould not be the norm across all employers, occupations, and locales. If the actual
wage is consistentliyigheracross the board than the prevailing wage thiesuggests that the
prevailing wage is not actually reflective of the market wage ratefeniofthe labor market. As

the data presented in the IFR shows, actual wages paid Bowibrkers not only exceed the

prevailing wage rate, but do so consistently and substantially, on average, across many different
employers. This suggests that legitimbtisiness factors alone do not account for the extreme
differences between the actual wages paid-itBHvorkers and prevailing wage rates. Rather, it

suggests that the prevailing wage rate is out of line with the market wage.

For similar reasonshte Depar t ment al so r ej e ¢inclsdingasme ¢ o mr
purportedlysupported by the studies citatat the fact that actual wages often exceeds the

prevailing wage rate shows that there is no wage problem in-iti& &hd PERM program€ne
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shortcoming such studies fadto acknowledge ithat because the prevailing wagen place

for 3 years for HLB workes, even if they are paid more than the prevailing wage in their first
year,there is aistinctpossibility that the prevailing wage will be laempared to the market

for more experienced workeirsthe subsequent yeasss the Department explained in the IFR,

the INAtakesabelinds us pender s approach to protecting U
must pay the higher of the actual wage they pay to similarly employed workers or the prevailing
wage rate set by the Department. Both rates generally should approxinmatekkevage for

workers with similar qualifications and performing the same typ@sbaduties in a given labor
marketasHL B wor ker s. It is therefore a reasonabl e
safeguards were working properly, the wage rates they produce would, at least in many cases, be
similar . Wher e hdrwise applieaplawagenmetenstsignificantly below the rates

actually being paid by employers in a given labor market, it gives rise to an inference that the
Departmentés current wage rates, based on st a
of U.S. workers, are not reflective of the types of wages that workers similarly employed to H

1B workers can and likely do commandlie actualabor market. There is a mismatch between

what the Departmentds pr evaioHoitofdS wakgrearesor r uct u
should be making and what employers are likely actually paying such workers, as demonstrated

by the actual wage they are payinglB workers. Put another way, when many of the heaviest

users of the HLB progranconsistentlypaywages well above the prevailing wage, it suggests

that the prevailing wages are too low, and thus can be abused by other firms to replace U.S.

workers with lowetwage foreign workers in cases where those firms do not have similarly
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employed workers on tirgobsites whose actual wages would be used to set the wagelidr H

workers10®

The Department also believes that looking toghg practices cdome of thenmost frequent
users of the HLB program is appropriate in determining whether the prevaiege rates are
set too low. Becaudé@e risk of harm to U.S. workers is most adoyeemployersn labor
markets with heavy concentrations ofllB workers, data on the actual wage rates at those
employers anth thoseareas are entitled to special weightit he Depart ment 6s an:
to the extent some commenters argue that looking at such firms unduly minimizes the
Depart ment 6s c oadifects it rinalareds ormat sroaller emglgyers, the
Department notes that, like its use of aneddetalence, the wage data it looked to from the
heaviest users of the program is just one piece of various types of evidence on which it bases its
conclusionsabout the effects of the old wage levélso single piece of which is given
dispositive weightRather when considered in combinatidhijs evidencgrovides a sound
basis, in the Departmentdés judgment, for conc

inappropriately low wages ia variety of circumstances

The Department also disagrebat other safeguards in the INA are sufficient to protect U.S.
workers and that updates to the prevailing wage levels are therefore unnecessary. Congress chose
to enact multiple forms of protection for U.S. workers in these foreign labor programs. The

Department must operationalize those protections entrusted to its adminisisaiiGees best

106 See63872 FR 63888B7.
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for the discharge of its legal responsibilities under the INA and its policy of more fully ensuring

the protection of U.S. workercludingby updatinghe preailing wage levels®’

As explained in the IFR, the Department has determined that the conclusions it reached about
adverse wage effects with respect to th&Bdprogranmcan also be extrapolated to the PERM
program, about which the economic literatisréar scanter. Critically, the PERM programs and
the H1B program are closely linked in both how they are regulated and used by employers.
Unlike most nonimmigrantvisas;HB vi sas are unusual in that tF
meaning under the INA1-1B workers can enter the U.S. on a temporary status while also
seeking to adjust status to that of lawful permanent resiéf&tme of the most common
pathways by which HFLB visa holders obtain lawful permanent resident status is through

employmentbasel green cards, and in particular 2Band EB3 visas!®® USCIS has estimated

107 The Department also notes that the need for this rulemaking is undiminished by the possibility, recently proposed

by DHS, that the limited visas available under théBicap may be allocated based on how high the wage leatkl is

which an employer plans to compensate its foreign worlssraModification of Registration Requirement for

Petitioners Seeking To File Ce&gubject H1B Petitions85 FR 6923§November 2, 2020l he Depar t ment 6s
structure applies to programs athiean the H1B program, meaning that even if there are other means of preventing
adverse wage effectsintheHHB pr ogram, the benefits of wupdating the D
extend more broadly. Relatedly, even within th&Biprogrampnot all visas are subject to the annual cap, and

would thus not be affected by a new method of allocating capped visas. Even more critically, the INA directs the
Department to set wage levels that will ensure foreign workers will be compensated atmgasabte to U.S.

workers similarly employed with similar levels of education, experience, and responsibility. As explained

throughout, the Department has determined that adjustments are needed for all four wage levels to ensure they

protect similarly emplged U.S. workers from wage suppression and dangers to their job opportunities. Thus, even

under a visas allocation system that prioritizes worke.l
methodology must still protect workers similarly employedavorkers at those wage levels from adverse
empl oyment effects. Put another way, the purpose of t h

workers from having to compete with levost foreign labor, something that can only be accomplishegétting
appropriate wage levels even if akHB workers granted work authorization are at the highest skill level since such
workers will necessarily be competing with U.S. workers with comparable qualifications.

108 dePape v. Trinity Health Sys., In242 F. Supp. 2d 585, 593 (N.D. lowa 2003).

109 SeeSadikshya Nepalfhe Convoluted Pathway from 1B to Permanent Residency: A PrimBIPARTISAN

PoLicy CENTER(2020); CONGRESSIONALRESEARCHSERVICE, THE EMPLOYMENT-BASED IMMIGRATION BACKLOG
(2020) (ypathwaytoiacqaire an employmédrased green card is by working in the United States on-an H
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that over 80 percent of all-#iB visa holders who adjust to lawful permanent resident status do
so through an employmebtised green carfd® This is reflected in data on the PERM grams.
In recent years, more than 80 percent of all individuals granted lawful permanent residence in the
EB-2 and ER3 classifications have been aliens adjusting status, meaning they were already
present in the U.S. on some kind of nonimmigrant stdfi@iven that the HLB program is the
largest temporary visa program in the U.S. and is one of the few that allows for dual intent, it is a
reasonable assumption that the vast majority of th@ BBd EB3 adjustmenbf-status cases
are for H1B workers. This s corr oborated by the Departmentd
recent years, approximately 70 percent of all PERM labor certification applications filed with the
Department have been forHB nonimmigrants??

Because of how many-#HB visa holdersgply for EB-2 and EB3 classifications, Congress
has repeatedlgmendedhe INA to account for the close connection between the programs. For
example, while HLB nonimmigrants are generally required to depart the U.S. after a maximum
of six years of tempary employment, Congress haseempted from that requirement1B
nonimmigrants who are beneficiaries of PERM labor certification applications with the

Department, or who are beneficiaries of petitions for an employbes®d immigrant visa with

1B visa for specialty occupation workers, getting sponsored for a green card by a U.S. employer, and then adjusting
status when a green card becomes availabl e. d)
110y.S.CITIZENSHIP AND IMMIGRATION SERVICES H-1B AUTHORIZED-TO-WORK POPULATION ESTIMATE (2020).

111 SeeDEPARTMENT OFHOMELAND SECURITY, 2017Y EARBOOK OFIMMIGRATION STATISTICS, TABLE 7. PERSONS

OBTAINING LAWFUL PERMANENT RESIDENT STATUS BY TYPE AND DETAILED CLASS OFADMISSION: FISCAL YEAR

2017 available athttps://www.dhs.gov/immigratiostatistics/yearbook/2017/table7

112 OFFICE OFFOREIGN LABOR CERTIFICATION, PERMANENT LABOR CERTIFICATION PROGRAMT SELECTED

STATISTICS, FY 19, available at
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/PERM_Selected_Statistics_FY2019_Q4.pdf
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DHS that hae been pending for longer than a yéfacertainotherrequirements are mét3
Similarly, as noted above, Congress establi
section 212(p) with specific reference to the fact that they would apply in bothBeaHd

PERM programg!*

The various features of the statutory framework governing the programs, working in
combination, have further tightened the relationship between them. In particular, beceBise H
workers can have dual intent and, if they hayeending petition for an employmepdsed green
card, can remain in the U.S. beyond thge@r period of authorized stay limitation, many
workers for whom an employer has filed a PERM labor certification application are already
working for that same empjer onan H-1B statusi!® And because the method by which
employmemtbased green cards are allocated can result in significant delays between when an
alien is approved for a green card and when the green card is actually issued, the period during
which a woker can, in some sense, have one foot in each program, is often prottacted.

This system results isignificantoverlapin the principal uses dhe H1B and PERM

programsH-1B petitions approved in F¥01911” andthe vast majority of individuals viting

113SeePub. L. No. 107273, § 11030A(a), 116 Stat. 1836 (2002).

19Seel 44 Cong. Rec. S12741, S1275spells(oetkoltre pravailng] wadgé at 8
to be calculated in the context of both thelBl program and the permanent employment program in two
circumstances. 0

115 SeeCONGRESSIONALRESEARCHSERVICE, THE EMPLOYMENT-BASED IMMIGRATION BACKLOG (2020).

116See8 U.S.C. § 1152(a)(2)).S.DEPARTMENT OFSTATE, VISA BULLETIN FOR SEPTEMBER202Q
https://travel.state.gov/content/travel/en/legalAlaa0/visabulletin/2020/visabulletin-for-septembe2020.html.
117.S. CITIZENSHIP AND IMMIGRATION SERVICES CHARACTERISTICS OFH-1B SPECIALTY OCCUPATION WORKERS

FISCAL YEAR 2019ANNUAL REPORT TOCONGRESSOCTOBER1, 20181 SEPTEMBER30,2019 (2020),available at
https://www.uscis.gov/sites/default/files/document/reports/Characteristics_of Specialty _Occupation_Werkers_H
1B_Fiscal_Year_2019.pdf (showing 66 perceiitl-1B petitions approved in FY2019 were for computdated
occupations).
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for adjudication of EB2- and EB3-based adjustment of status applicati@ameconcentrated in

the same countries of origh Relatedly, LCAs and applications for PERM labor certifications

often are for job opportunities in the same occupationaDat r om t he Depart ment ¢

shows that of the ten most common occupations in whidiB ivorkers are employed, seven are

also among the ten most common occupations in which PERM workers are emplayed.

PERM workersdé wages ar eolmeusedba-iBewbrkessn t he s ame
Given the evidence that these two programs are used similarly by employers, and employ in

many instances the same or at least similarly situated foreign workers, the Department believes

that it should treat the-diB andPERM programs similarlyThe upshot is that the-HB and

PERM programs are, in a variety of ways, inextricably conjoined. The rules govéraing

programsand how employers use them mean that, in many instances, workers in the PERM

programs and workers the H1B program are often the exact same workers doing the same

jobs in the same occupations for the same emplofeadsgiven the evidence of similarity, the

Department can reasonably infer that¢berent wage levels under the fetigr structuré

which result in inappropriately low wage rates in some instances-ftl8 Morker® alsoresult

in inappropriately low wage rates in some instarffoethe PERM programs. This is also borne

out by the fact that, as noted in the IFR, the significant dispargi@selen actual wages paid by

heavy users of the programs and prevailing wage rates discussed above in connection with the H

1B program are also found in tRRERM program.

118 CONGRESSIONALRESEARCHSERVICE, THE EMPLOYMENT-BASED IMMIGRATION BACKLOG (2020).
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2. WagelL evelM ethodologyand Analytical Framework

Summary of Comments
Many canmenterglisagreed witlthe methodology and analytical framework the Department
used to determine the appropriate prevailing wage oéiegn asserting that the Department
inappropriately relied on wage data from a limited pool of employers inth® program and a
pool of workers based on educational attainment limited to workers in information technology
jobs, rather than basing the prevagliwage on market wages paid to workers in the applicable
occupational classification based on the requ
opportunity. Several commenters also expressed concern about the chosen percentiles, asserting
that an entrylevelwage near the median for the occupation does not reflect real pay structures
Some commenters asserted the Depawtthent i nap
Aprevailingdo wage provisions in the I NA and t
655.731(a)(1) and (a)(2). A professional association stated it was improper to base prevailing
wages on the fAaccomplishment s, e dhacistheifoous or t
of the actual wage provision, whereas the pre
requirements for the position. o A university
wage paid to simil ar | ypositonslthat hawedsubstantiakye r s, def i
comparable dutieso in the occupation and area
determinations Athe requirements of the posit
brings to t he rasbasserted thdlRReincarrecttyrstatestthat the new

met hodol ogy does not change the current wage

2009 PWD guidance indicates PWslyditergi n at ent
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considering the expenee, education, and skill requirements of an employer's job description
(opportunity). o

Related to these comments, many commenters believed it was improper for the Department to
rely solely on wages paid to mwersity@mmenterhat pos
stated that the factmanyHB wor ker s possess a mastero6s degr
fact that USCIS favors beneficiaries with mor
that determining prevailing wage levelsbasedgn on wages paid to master
violates the I NA because Congress did not 1inc
prerequisite for the employmehaised visa programs. An association noted the statute defines
Aspecial ty occuuppaatiioonn o eagsuiframgocac bachel or 6s d
gualification for entry.o Similarly, an i mmigg
from workers possessing |less thantai mamsebherdés
B a ¢ h sdegraedor its equivalent, is sufficient foilB eligibility provided the petitioner can
show a sufficient nexus between the degree ea
the degree specialty is a separate inquiry from prevailing wageeequer n flosing that DHS
regul ations at 8 CFR 204.5(k)(2) nhnequate[] a
of progressively responsible work experience,
can represent both a position requirinma st er 6 s degree f o-iB entry and
occupations that require a bachelords degree

Some commenters noted that a | arge number of
for entry and that it is improper ftine Department to exclude the bottom third of wage data

when determining theevel | prevailing wage in these occupations. For example, a university
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commenter stated that even if one accepts the prevailing wage was set too low for IT occupations

A i t bitray to @xtrapolate from that very limited data set that the prevailing wage data set for

other occupations is also lacking, especially for occupations where the normal educational
requirement is an advanced demgnotecethatatlcast®i | ar | vy
occupations require an advanced degree for entry according to DOL sources, including many that
require a PhD, and that the bottom third of w
eligbleH1 B i ndi vi dual sasserteditte ®epartnentimprapezly excluded from
consider-athii osh donthe wages of individuals who
Afessentially sets a minimum education | evel f
most pr of ecorsmenter somacademia stated that maryB-bccupations that

require a bachelords degree are nonethel ess s
all wage data for the occupation.

Several commenters also asserted that reliance on aglgsapaid to workers possessing a
masterb6s degree is particularly inappropriate
labor certification context because many job opportunities in that program are in occupations that
require no more thanabacth or 6 s degree for entry. A group o
Department ignored the fact t ha-iBsfatasomtut an eq
advanced degrees and Bachel or 6s Anemgnigateos ar e s
lawfims at ed t he Department 6s reasonlBwgkefsocused
and asked the Department to explain how the i
program negatively iIimpact the wages of U.S. w

progranm differs from H1B in relevant respects, including the labor market test requirement and
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the fact that employers file PERM petitions t
necessarily the current position of thelHB e mp INotipgethee Dépat ment 6 s
acknowl edgment that #fAnot all SOC [occupations
commenter asserted the I FR methodology Awoul d
occupations that are not used in thdBiprogram but are usedintReERM pr ogr am. 0 Th
commenter also noted that the Department acknowledged the new wage level methodology
woul d create a ipr e-Biworker®andtme cammentemaasgreecstheo f E B
Department fail ed t o-3pdttiorerdapayah additionalfeetaboveii r e q u i
what would be required to ensure the wages of U.S. workers are not negatively affected

Some commenters asserted that reliance on education alone when considering relevant wage
data was inappropriate because manyrothd act or s can determine a wo.
commenter stated the Department provided no e
Aneces.smakd yup a | ower paid cohort of empl oyece
acknowl edgrmBwdr kKkenrags MiiHt h mast er 6s degrees t enc
compensatedthan-HB wor ker s wi t ho bTalceh ed omndesn tdeerg r recetse d
will accept equivalent credentials like experience and training and may base worker
compensatonohact ors | i ke fAexperience, speci.al skil
[ and] highly specialized knowledge. d Anot her
degree and 10 years of experience might be paid more for the same job oppthréami
someone with a masterds degree and 2 years of

with 2 years of experience may be paid less. The prevailing wage in this case would be based on
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the requirements for the position, whereas the actual wagkl be the wage paid to the worker

empl oyed in the position and may depend on th
A number of commenters asserted it was improper for the Department to rely only on wage

data from workers in a limited set of infoation technology occupations as the relevant

benchmark for determining the appropriate wage ledMelanonymous commenter asserted that

t he Depart mdrmtcus erde as2d reil ryg o n aridcthe prgvailihgemageo c c u p a

methodology basedonth& a s oni ng fican therefore only be ap

A university commenter noted that many common occupations in-tti® &hd PERM programs

fall outside of this occupation set, including many occupations in the education sector, such as

postsecondary teachers, several of which may require a PhD for entry. The commenter added

that even i f one assumes wages are too | ow in

that very |l imited data set t beatétrs.t he prevail in
Based on these concerns, some commenters urged the Department to reconsider its decision

in the IFR to use a uniform wage structure across all occupations and programs. For eéxample,

university commenter suggested the Department should apply thieRpreage level

methodology to occupations that normally require an advanced degree for entry, according to

O*Net, rather than discounting the first etiérd of occupational wage data filrese

occupations. One commenter suggested the Department should apply the revised wage level

methodology to large IT employersandlHB dependent empl oyers, whil

data from 07/01/20201 0/ 06/ 20200 t o occupafovo®™Mpand n A medi

education[09D 99] . 6 Similarly, some commenters urged

62



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

positions in the medical field from revised wage methodology or exempt all Acbible
employers.

Many commenters also took issue with the reaspbehind setting thieevel | wage for
entry-level workers at approximately the 45th percentile. A public policy organization stated that
placing entry | evel workers close to the medi
language definitom f medi ano and stated that, by defini
both at the bottom quarter of the wage scale and at almost the median of the wae sBalet r a d e
association stated that no employer sets compensation above the occupaticaralwagdifor
allentryl evel workers Acompleting graduate or prof
experience. o0 The commenter asserted the Depar
medi an wage is At he most hewmaketovage paldeoerdlgval c| o s e
workers. A human resources professional assoc
reflect the | ower and higher rangeo of an occ
system because the SOCoccupatsto ar e fAhopel essly broado and t

11-9033 encompasses 126 distinct jobs in higher education.

Response to Comments

As noted, some commenters asserted that the Department misinterpreted the INA in the IFR,
specificallydisagreeingvith the notion that the prevailing waggeand the actual wage
provided for by the INA should approximate one anqthedsimilarly contendinghat the
Departmenshould not consider the accomplishments, education, or training of the eagsoy

those are considerations associated with the actual wage requireatitegrt the Department

63



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

should focus on the requirements for the position. This argument, however, misreads the statute,
and also fails to understand a fundamental premise of Ri€eTlire Department is not ignoring its
regulations or guidance on how prevailing wagdssare assigned; rather, the Department in
this rulemaking is doing something different. It is making an assessment of how the four wage
levels required bg U.S.C.1182(p)(4) are to be established.

To begin with as the IFR discussed in detail, the INA requires employers to {id/ H
workers the greater Aof the actual wage | evel
similar experience and qualificath s f or t he speci fic empl oyment
wage | evel for the occupati on a't® Thektatugedurttiei c at i o
provides that, when a government survelfg is us
provide at least 4 levels of wages commensurate with experience, education, and the level of
s u p e r VP I§dn existing government survey produces only two levels, the statute provides
a formula to calculate two intermediate levefsThus, likethest at ut eds actual wac
prevailing wage requirement, when calculated based on a government survey, makes the
gualifications possessed by workers, namely education, experience, and responsibility, an
important part of the wage calculation.

Put slightly different, both clauses yield wage calculations that in similar fashions are
designed to approximate the rate at which workers in the U.S. are being compensated, taking into

account the area in which they work, the types of work they pertorchthe qualifications they

198 U.S.C. § 1182(n)(1)(A).
1208 U.S.C. § 1182(p)(4).
121 Id
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possessThe statute requires employers to pay the rate of whichever calculation yields the higher
wage. Il n this way, the statutory scheme i s me
any economic incentive oradvagta i n hi ri ng t e mp®lfremployersfaer ei gn
required to pay HLB workers approximately the same wage paid to U.S. workers doing the same
type of work in the same geographic area and with similar levels of edueatparience, and
responsibity as the H1B workers, employers will have significantly diminished incentives to
preferHl1 B wor kers over U.S. workers, and U.S. wor
presence of foreign workers in the relevant labor market.

The Department her ef or e di sagrees with commenterso
clause and prevailing wage clause are not to be understood and operationalized in similar
fashions. Moreover, the Department notes that, while commenters are correct that Départmen
guidance and regulations discuss the fAprevail
the requirements of a job opportunity, rather than the qualifications of the specific worker who
will fill the position, téae fmamnarspaeaciwthiic hj al
di fferent from the manner in which the Depart
required byg 1182(p)(4). For one thing, a prevailing wage for a specifiotortunityis often
assigned before the idéy and actual qualifications of the worker who will fill the position are
known. As a practical matter, it is therefore unavoidable that this would be done by reference to

job requirements as opposed to the qualifications of an unknown worker. By tdh&as

122 abor Condition Applications anBequirements for Employers Using Nonimmigrants ohB4Visas in
Specialty Occupations and as Fashion Models; Labor Certification Process for Permanent Employment of Aliens in
the United States65FR 80110, 80110 (Dec. 20, 2000).
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Department sets the four wage levels that are used to calculate specific prevailimgtesige
reviewing statistical datd he review of statistical dateecessarily occurs at a more general level
given that the four wage levels apply to broad swaths of workers and occupations and therefore
relies on information from surveys, which often collect information about the skills possessed by
particular workersather than the job requirements of specific jb8# is thus reasonable for
the Department to consider the qualifications possessed by actual workers in operationalizing
section1182(p)(4).

In addition, the Department notes that it is a reasonaf#desnce that, in many cases, the
skills possessed by an actual worker will likely align with the qualification requirements of the
job opportunity such worker fills. Looking to the skills possessed by actual workers thus should
serve as a reasonable prarynany cases for the requirements of the job opportunities in which
they work. Moreover, to the extent the qualifications possessed by workers are different from the
requirements of the jobs they fill  (skisknd Depar
gualifications into account furthers the purpose of the statute. As exptameghout the
| NA6s wage provisions are designed to protect
compete with other workers based on the skills and qualditathose workers bring to the job
T not based on what qualifications an employeslista job opening. Giving some weight to the
actual characteristics of entlgvel workers in the foreign labor programs thus takes into account
important factors thatelermine how workers compete against one another over wages and job

opportunities. l gnoring workersdé actual qgual.i

123 For example, both the NSF and CPS surveys the Department used in the IFR survey individual workers about the
wages they make and the skills they possess, not the qualification requirements of the jobs they fill.
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potentially weaken protections for U.S. workers insofar as it would mean the Department was
leaving out of its analysis an important factor that influences employment outcomes.

Further, because, as noted, the actual wage clause and the prevailing wage clause of the INA
are designed to achieve similar outcomes, serving as a form -@fnokdtispenders protection for
U.S. workers, and given that the actual wage clause does take into account the specific
gualifications possessed by actual workers, the Department believes it is reasonable to similarly
take into account the actual qualificatiamfghe workersvhen assessingurvey data to set
prevailing wage levels.

Finally, the Department also notes that, to the extent commenters suggest that the method by
which the Department is setting the four wage levels pursuaettmnl182(p)(4)contradicts
the previous method by which the Department set the wage levels, they are also mistaken. As
noted, the Department has never previously set the wage levels through regulation. or has it ever
explained its analysis or provided an economic jigstiion for why the wage levels are set as
they are. Rather, the old wage levels were set through a memorandum of understanding between
DOL components, which offered no explanation for why the specific levels used were selected
or how they comported witlhé statute. This rulemaking is therefore the first time the
Department has undertakenjustify, and tether to the relevant statutory factors the manner in
which the wage levels asstablishedThere is no prior analytical framework to contradict
becaus@éone was ever used. Again, the distinction between assigning a prevailingatesyel
setting prevailing wage levels pursuansextion1182(p)(4) is key. While the Department has
longstanding regulations on the former, this rulemaking is its firstngtt to do the latter in a

meaningful way.
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Based, in part, on similar reasoning related to the actual demographics of workers-ibBhe H
program, the Department also concluded in the
degree holderwith limited work experiencas a proxy for entjevel workers in analyzing
survey data to determine the enlieyel wage for its HLB and PERM programs is
appropriaté?* In particular, in the IFR the Department examined the demographic
characteristics of LB workers and concluded that many edéyel workers in the program are
masterb6s degree holders with I imited work exp
USCIS about the characteristics of individuals grantekBHisas in fiscal years 2017, 2018, and

2019 indicates thatHB workers withmat er 6 s degrees tend to be yo

compensatedthan-rHB wor ker s with bachel orés degrees. C
degrees in the program are approximately 30 vy
onaverage,32year ol d. This suggests that, while poss:

degree holders in the program are likely to have less relevant work experience than their
bachel or 6s de'YRemedycHi Bntmarsp artts. degree hol der s

simple average, $86, 927, whereas ba¥®Gednor 6s d

22Contrary to some ¢ therDagartnest did rivt lookoerctusivaly at emlucational attainment in
assessing where the enteyel wage should be placed. It also took into account work experience. While
commenters are correct that in some cases factors other than education angameke may influence wages,
these are the factors the INA requires the Department to consider. Further, as explained in the IFR, education and
experience are often key determinants of levels of compensation, and therefore allow for a reasonatiattbffieren
among workers.

125 Age is a common proxy for potential work experien8ee, e.g.Rebecca Chenevert & Danial Litwokgquiring
Work Experience with age/NITED STATES CENSUSBUREAU, (2013)available at
https://www.census.gov/newsroom/blogs/ranesamplings/2013/02/acquiringork-experiencewith-age.html

126 This analysis is based on data from U.S. Citizenship and Immigration Seabimatsthe demographic
characteristics of H.B workers.
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that differences in skills and experience often explain differences in wages, this gap in average
earnings and age suggests that, while possessing a more advarcedele , mast er 6 s de
holders in the HLB program tend to be less skilled and experiedicaud are therefore more
likely to enter the program as erdgvel workerd t han are bachet?or6s degr «
This conclusion is further bolstered by thetfact hat mast er 6s degree hol
years, been the largest educational cohort within the program. In FY2019, for instance, 54
percent of the beneficiaries of approvedHB pet i t i ons hawheraasomy86t er 6 s
percent of beneficiarigsad onl y a b'adHese fads, id comhdnatign wathethe age
and earnings profiles of masteré6s degree hol d
significant number of entlevel H1 B wor ker s ar e i ndividual s with
limited work experience. Because, as explained above, the Department has determined that the
gualifications of actual workers are highly relevant to establishing prevailing wage levels
pursuant tsection1182(p)(4), this analysis of the demographic ctteréstics of HLB workers
adds <critical weight to the Departmentés conc
analytical proxy for entryevel workers.
To further address comment er swhlimieahwokr ns t hat
experenceare an inappropriate proxgr entrylevel H1B workers the Department notes that,

contrary to some commentersé contentions, thi

127ELKA TORPEY, SAME OCCUPATION, DIFFERENT PAY. HOW WAGES VARY, BUREAU OFLABOR STATISTICS (2015),
available athttps://www.bls.gov/careeroutlook/2015/article/watjfferences.htm

128.S.CITIZENSHIP AND IMMIGRATION SERVICES CHARACTERISTICS OFH-1B SPECIALTY OCCUPATIONWORKERS

FISCAL YEAR 2019ANNUAL REPORT TOCONGRESSOCTOBER1, 20181 SEPTEMBER30,2019 (2020),available at
https://www.uscis.gov/sites/default/files/document/reports/Characteristics_of Specialty Occupation_Werkers_H
1B_Fiscal_Year_2019.pdf
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gualification requirements in the INA for the HB program, as well as for EBvisas.For one

thing, the statutory criteria for who can qualify as an-ERorker provide a clear, analytically
useable definition of the minimum qualifications workers within that classification must possess.
Even the least experienced individuals witthe EB2 classification are likely to have at least a
master 6s degr d?8Possession of an advgnedd degreedsthus a meaningful
baseline with which to describe ertgwel workers in the ER classification.

As noted in the IFR, thieaseline qualifications needed to obtain entry as-aB korker are

di fferent. An individual with a bacheloroés de
qualifyforanH1 B vi sa; a mast er 0s *dHengveretbe bachkelod 8t a pr ¢
degree or equivalent must be in a specific sp

insufficient to satisfy the requirement thatllB workers possess highly specialized

knowledge'3! Further, the statute requires that the individual be workingab ¢hat requires

theappl i cation of @ hi g¥%lAgain shis exeansacortraryetalsorken o wl e d g e
comment er sd as s elBprogramshe posséssidn offekma ofbt ahceh eH or 6 s
degree is not the baseline qualification criterion foriadimn. Something more is needed. The

ultimate inquiry rests also on whether the individual can and will be performing work requiring

highly specialized knowledge.

12%Gee8 U. S. C. A
professions h
1308 J.S.C. § 1184().

131 SeeChung Song Ja Corp. v. U.S. Citizenship & Immigration Se®ésF. Supp. 3d 1191, 11998 (W.D. Wash.
2015).

128 U.S.C. § 1184().

1153(b)(2)(RA)eé Vo saesalsihfal €édbiemmiageamatsai
I ng

1
ol di advanced degrees or their equival el
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As with aliens in the ER classification, looking to the earnings of individualshvat
masterbés degree provides an appropriate and a
the wages of typical, entievel workers withinthe H B pr ogram. For one thi
degree programs are, generally speaking, more specializedsousd st udy t han bac
degree programs. Thus, while the fact that an
necessarily suggest one way or another whether the individual possesses the kind of specialized
knowledge required of HB workers,h e possession of a master 6s dc¢
|l i kely to indicate some form of specializatio
automatically mean an individual will qualify foranHB vi sa, possession of
degre® something thiis surveyed for in a variety of wage surnv@yis thus a better proxy for
specialized knowledge than is possession of a
Depart mentWhs | &en gloysssiess.si on of a bachelords deg
merepossession of a bachelords degree is not ne
holder possesses specialized knowledge.

Importantly, the Department is not claiming that all emémel workers in the HLB program
possess a marstteh dts pleggseersi on of a bachel or 6s
as would demonstrate specialized knowl edge i s
degree. To reiterate, the Dewthlimtedewvork i s usi ng
experienceas a proxy for entHevel workers purely for analytical purposes. As more fully
explained bel ow, because the OES survey does
experiencé the factors that the INA requires the Department to take imouat in establishing

wage level§ the Department sought in the IFR to identify where within the OES wage
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distribution the entryevel wage should fall by consulting other survey sources that do gather
information on education and experience. Doing ses&arily requires the Department to

identify an appropriate wage comparator or group of comparators forlemtiyH1B and

PERM workers within those survey sources to ensure that the wage level fdeeatmyorkers

set based on that data reflects whiatkers with similar qualifications to entigvel H1B and

PERM workers are paidror the reasons given above the Department, in its discretion, has
determined that wusing master 6s devagwoekersilmol der s
thesehigh-skilled programs is a reasonable method of assessing wage data for purposes of
establishing the entrgvel wage.

As noted, commenters also criticized the conclusion the Department redchédvhere to
placethe entrylevel wage inthe IFlRasel on i ts analysis of wage dal
holders, arguing that placing the enteyel wage aapproximatelythe 4% percentile is
axiomatically in error given that entigvel workers do not, by definition, stamit making more
than almost alf of all workers in an occupation. Although for the reasons given below the
Department has decided to adjust the elevel wage downward to the 8percentile, the
Department disagrees with commenters that setting thelerzlywage closer to the mian of
the OES distribution is inappropriate. As explained in the IFR, the interplay between the
statutory framework governing the prevailing wage and the OES survey data demonstrate that,
for the top H1B and PERM occupations, workers at the lower entde@OES distributiom the
most common HLB occupationsikely would not qualify as working in éspecialty
occupation as that term is defined in the INA, and thus do not have education and experience

comparable to even the least qualified Bl workeri acontention generally not disputed by
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commenter$ meaningtheir wage data must be discounted in setting wages forlentlyH1B
workers. In consequence, while a wage close to the median does not represatitentrat
level workers in a given ocpation generally make, it is entirely reasonable that the wagkeeor
vast run ofentry-level workerscovered by the foudtier wage structuranany of whomare
required to possess more specialized skills, would fall closer to the median.

Asexplainek above, the Department interprets the
into account the education, experience, and responsibility of workers in setting wage levels for
the H1B program. It is therefoneecessaryo identify what types of U.S. evkers in a given
occupation have comparable levels of education, experience, and responsibHP towvdtkers
The Departmendid so by looking o wage data about masteroés deg
experiencen occupations in which LB workers are commonly employéd&/hile the INA
makes clear that the prevailing wage levels must be set commensurate with education,
experience, and | evel of supervision, it | eav
discretion. How the Department exercises that discretion is informed by the legislative context in
which the fouttier wage structure was enacted, which indicates that the wage levels are
primarily designed f o-skiledsarel PERMoreignlaboDe par t ment 6
programs-33 Other provisions in the INA relating to the education and experience requirements
ofthose progransand i n particular the statwtory defin
therefore serve as critical guides for how wage levels basedperience, education, and level

of supervision should be formulated.

133 SeeConsolidated Appropriations Ac2005, Pub. L. 10847, div. J, tit. IV, § 423; 118 Stat. 2809 (Dec. 8, 2004).
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Under the INA, H1B visas can, in most cases, only be granted to aliens entering the U.S. to
perform services AT hae spgeadiudlet W ed d coun®a t@ise ra.ad
occupation that requires theoretical and prac

knowl edgeo and the fiattainment of a bachel oro

equivalent) as a minimum for entry into the occupatn i n t h e UAn alienendy b8t at e s .
classifiedasandi B specialty occupation worker 1if the
practice in the occupation, 1if such | icensure
Acompl etioor ©o§ ¢ma biaghet degree in the specif]
A(i) experience in the specialty equivalent t

of expertise in the specialty through progressively responsible positions rédettireg
s p e c i*&0HS segulations further clarify the requirements for establishing that the position
is a specialty occupation and that the beneficiary of dBkbetition must be qualified for a
specialty occupatio®®’The Department 68 tbhgeubabitanseodosededi:
occupation essentially verbati¥f.

A few features of the definition bear emphasizing. First, the statute sets the attainment of a
bachel ords degree in a specifi civdylexpértsd ty, or
equivalent to that associated with a bachel or

minimum requirement for an alien to qualify for the classification. Of even greater importance,

1348 J.S.C. § 1101(a)(15)(H)(i)(b).
1358 U.S.C. § 1184(i)(1).

1368 U.S.C. § 1184(i)(2).

1378 CFR § 214.2(h)(4)(iiifA) andC).
1335ee20 CFR. § 655.715.
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having any bachel aeamenis mbiesgfficientto qualify ajobjas dspeciatyg u i
occupation positiodt he bachel or 6s degree or equivalent
must be fiin the specific specialty. o In other
experence, must be specialized to the particular needs of the job, and impart a level of expertise
greater than that associated with a gener al b
some way tailored to a given fielé® These aspects of the défian play an important role in
how the Department uses data from the BLS G#&Sey to set appropriate prevailing wage
levels.

The OES survey categorizes workers into occupational groups defined by the SOC system,
afederal statistical standausel by federal agencies to classify workers into occupational
categories for the purpose of collecting, calculating, or disseminating*8Arainformative
source on the duties and educational requirements of a wide variety of occupations, including
thoseit he SOC system, is the Departmentdés Occupa
among other things, details for various occupations the baseline qualifications needed to work in
each occupation. A review of the OOH shows that only a portion of the waxkezsed by
many of the occupational classifications used in the OES survey likely have levels of education
and experience similar to those ofllB workers in the same occupation. Some share of workers

in these classifications likely do not have the edanatr experience qualifications necessary to

139 SeeChung Song Ja Corp. v. U.S. Citizenship & Immigration SggésF. Supp. 3d 1191, 11998 (W.D. Wash.
2015) ( Ad&eccupationttd qoadjfy simply by requiring a generalized bachelor degree would run contrary to

congressional intent to provide a visa progrCaremak or spec
Inc v. Holder 40 F. Supp. 3d 1182,118% 8 ( N. D. Cal . 2014) (AA position that
bachelor's degree, or a bachtslaegree in a large subset of fields, can hardlyben s i der ed speci al i zed

140U.S.BUREAU OFLABOR STATISTICS, STANDARD OCCUPATIONAL CLASSIFICATION, https://www.bls.gov/soc/.
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be considered similarly employed to specialty occupation workers. Because the INA requires the
prevailing wage levels for AB workers to be set based on the wages of U.S. workers with
levels of experience aretlucation similar to those of-HB workers, the Department must take
this into account when using OES data to determine prevailing wages.

For example, a common occupational classification in whidBHhonimmigrants work is
Computer Programmeté! In some cases, the work of a computer programmer may involve

writing basic computer code and testing/fT he OOHO6s entry for Comput e

describes the educational requirements for th
programmers have abacheld6 s degree; however, some empl oyer
associ at s deée dpreee wbr ds, whi | e-lewledooaton orite b ac h

equivalent, is not a prerequisite for working in the occupation. USCIS and at least one court have
rea®ned from this that the mere fact that an individual is working as a Computer Programmer
does not establish that the i ndiBecadseapersins wor
without a specialized bach e bmoputér Progdammar,sanec an s

portion of Computer Programmers captured by the OES survey are not similarly employed to H

141 OFFICE OFFOREIGNLABOR CERTIFICATION, H-1B TEMPORARY SPECIALTY OCCUPATIONSL ABOR CONDITION
PROGRAMT SELECTEDSTATISTICS, FY 2019 available at
https://www.foreignlaborcert.doleta.gov/pdf/PerformanceData/201BHSelected_Statistics FY2019_Q4.pdf.
142 BUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK, COMPUTERPROGRAMMERS available at
https://www.bls.gov/ooh/comput@mdinformationtechnology/computeprogrammers.htm

143 Id.

144 Seelnnova Sols., Inc. v. Barai399 F. Supp. 3d 1004, 1015 (N.D. Cal. 2019).
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1B workers because the baseline qualifications to enter the occupation do not match the statutory
requirements$®®

The same is true father occupational classifications in whichllB workers are often
employed. For example, the Medical and Health Services Manager occupation, as described by

t he OOH, does not in al/ cases require a bach

WAs noted throughout , u®i$eotantbsadute prirdquisite for abtamiagatli 6 s degr e
visa. Work experience imparting comparable levels of expertise will also suffice. Indeed, as the President has noted

in other contexts, focusing on possession of a degree to the exclusion of perierse ignores important

considerations about how merit and qualifications should be asse&¥seteixec. Order No. 13932, 85 Fed. Reg.

39457 (2020) . The Departmentds focus on the OOHG6s des:
suggest otérwise, but rather simply accounts for the fact that, within ti88Hbrogram, nearly all nonimmigrants

hold a degreeSeeU.S.CITIZENSHIP AND IMMIGRATION SERVICES CHARACTERISTICS OFH-1B SPECIALTY
OcCCUPATIONWORKERSFISCAL YEAR 2019ANNUAL REPORT TOCONGRESSOCTOBER1, 20181 SEPTEMBER30,

2019 (2020),available at
https://www.uscis.gov/sites/default/files/document/reports/Characteristics_of Specialty _Occupation_Werkers_H
1B_Fiscal_Year_2019.pdfrFurther, under the INA, EB and EB3 immigrants areni many cases, required to

possess a degree. And, in any event, the Department s
requirements and how they demonstrate that, for the most comri@nadcupations, there is some portion of

workers whowoulh ot qualify as working in a specialty occupati
occupationsd experience requirements. The mere fact t|
several years of experience in or skills releva their respective fields does not necessarily mean that they possess

Ahi ghly specialized knowledge, 06 or t haeeRaydl Siamworp.k er s i n
v. Chertoff 484 F.3d 139, 147 (1st Cir. 2008ee alsBUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK

HANDBOOK, COMPUTERSYSTEMSANALYSTS, available athttps://www.bls.gov/ooh/computandinformation
technology/computesystemsanalysts.htmBUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK,

FOOD SERVICE MANAGERS available athttps://www.bls.gov/ooh/management/feservicemanagers.htm

Whet her discussing education or experience requirement
occupational classifications used in the BLS OES are, in most cases, not limited to workers who would qualify as

working in a specialty occupation.
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entryl#6USCIS has therefore concluded that the fact that an individual works in that

occupational classification does not necessarily meanh@atdividual is working in a

ispeci al t yUWSEIS ang itstpredeaessar agency, the Immigration and Naturalization
Service, have | ong emphasized that the term i
occupations which [do] noequirea bachel or 6s degr e é®lriothert he spec
words, ifnot all jobs in aroccupatioal classificatiomr e qui re a speciali zed be
equivalent experience, under the INA other evidence is needed to show that a worker will be
performing duties in a specialty occupation beyond whether thepjodrtunity falls within a

particular SOC classificatiolf®

146 SeeAjit Healthcare Inc. v. U.S. Dep't of Homeland $8014 WL 11412671, at 4 (C.D. Cal. Feb. 7, 2034}

also BUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK, MEDICAL AND HEALTH SERVICES

MANAGERS, available at https://www.bls.gov/ooh/comput@ndinformationtechnology/computer

programmers.htm. The Department notes that some courts and USCIS have concluded that the fact that an
occupation does not in all/l cases require a bachel or és «
prechde t he occupational classification from serving as e
0 C C U p aSee, e.giTaylor Made Software, Inc. v. Cuccinelli0)20 WL 1536306, at 6 (D.D.C. Mar. 31, 2020

see als@ CFR 214.2(h)(4)(ii)). That said the INA ultimately does not admit of any exceptions to the rule that a job

must require a bachelorés degree in a specific special:?
meaning, whatever its relevance to determining whetpeaar t i cul ar j ob is in a fAspecial
many SOC classifications contain workers that would not meet the statutory definition is highly relevant to how

OES data for an entire occupational classification is used in setting prevaitiegevels. Put another way, as the
courtinTaylorMadeac knowl edged, the fact that a bachel ordéds degr e
occupation means that some number of workers within the occupation are not performing work in a specialty

occuption. Id. Because such workers are almost certainly captured within OES data, and the Department

calculates prevailing wages by taking into account the actual wages reported for broad swaths of workers in the OES

data, the presence of these workerthasurvey data directly relates to how prevailing wage levels are set, even if it

does not have a great deal of significance for how a single, specific job in an occupation is determined to be or not to

be in a fAspecialty occupation. 0

147 SeeAjit Healthcae, 2014 WL 11412671, at 4.

148 Temporary Alien Workers Seeking Classification Under the Immigration and Nationality6NeR 61,111,

61,113 (Dec. 2, 1991) (emphasis added).

1498 U.S.C. § 1184(i);eeRoyal Siam Corp. v. Chertp#84 F.3d 139, 147 (1stirC2007).
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A review of the OOH entries for the occupations in whichhBinonimmigrants most
commonly work demonstrates that mosiB workers fall within SOC classifications that
include some numbeilf aorkers who would not qualify for employment in a specialty
occupation. For instance, the OOH entries for Software Deveb@ar®ccupation accounting
for over 40 percent of all certified LCAS3 pr ovi des t hausualghawwh wor ker s
bachel oriths cbanprueaer science and st™Forng comput e
Computer Systems Analysts, which make up approximately 8.8 percent of all certified ?CAs,
Afa bachel orés degree in a computer or infor ma
a requirement. Some firms hire analysts with business or liberal arts degrees who have skills in
information technol og¥3Simitarlyctioe @tNettdaabase whicly r a mmi n
surveys employers on the types of qualifications they seek in workerarfous occupations,
shows that, on average, over 13 percent of all jobs in the occupationsXBatvbrkers are most
l i kely to work in do not requil'™Mdoreoverithkeer s t o h
O*Net does not differentiate between jobsteagrui r e bachel or 6s degrees

and job for which a gener al bachel ords degree

150 OFFICE OFFOREIGN LABOR CERTIFICATION, H-1B TEMPORARY SPECIALTY OCCUPATIONSL ABOR CONDITION
PROGRAMT SELECTEDSTATISTICS, FY 2019 available at
https://www.foreignlaborcert.doleta.gov/pdf/PerformanceData/201BHSelected_Statistics_ FY20194 Qdf

151 BUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK, SOFTWARE DEVELOPERS available at
https://www.bls.gov/ooh/comput@ndinformationtechnology/softwarelevelopers.htm

152 OFFICE OFFOREIGN LABOR CERTIFICATION, H-1B TEMPORARY SPECIALTY OCCUPATIONS L ABOR CONDITION
PROGRAMT SELECTEDSTATISTICS, FY 2019 available at
https://www.foreignlaborcert.doleta.gov/pdf/PerformanceData/201BHSelected_Statistics_FY2019_Q4.pdf
153 BUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK, COMPUTERSYSTEMS ANALYSTS,
available athttps://www.bls.gov/ooh/computendinformationtechnology/computesystemsanalysts.htm

154 SeeOFFICE OFFOREIGN LABOR CERTIFICATION, H-1B TEMPORARY SPECIALTY OCCUPATIONSLABOR CONDITION
PROGRAMT SELECTEDSTATISTICS, FY 2019 available at
https://www.foreignlaborcert.doleta.gov/pdf/PerformanceData/201BHSelected_Statistics FY2019_Q4.pdf;
O*NET ONLINE, https://www.onetonline.org/.
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that the percentage of jobs in these occupations that would not qualify as specialty occupation
positions br purposes of the INA is almost certainly even higher.

Simply put, the universe of workers surveyed by the OES for some of the most common
occupational classifications in whichHB workers are employed is larger than the pool of
workers who can bsgaid to have levels of education and experience comparable to those of even
the least skilled HLB workers performing work in a specialty occupation. Because the statutory
scheme requires the Department to set the prevailing wage levels based on wéis work
similarly employed to foreign workers make,
noted, the large majority of foreign workers ard. Bl workers, it would be inappropriate to
consider the wages of the least educated and experienced wortkerse occupational
classifications in setting the prevailing wage levels. To conclude otherwise would place the
Department at odds with one of :toéneureghatr poses
foreign workers earn wages comparable to the wafjggeir U.S. counterparts.

As a result, it is entirely reasonable that the elawel wage for HLB workers would fall
closer to the median of the OES distribution. The OES survey is not specifically designed to
serve t he Depa rrprogeamg. I6dmes hobd suredy fipmeducaidm and experience
the factors the INA requires tlizepartment to consider in setting prevailing wage levelhich
is why the Department looks to other survey sources, like the NSF and CPS, to make
assessmentdaut where within the OES distribution workers with particular education and
experience levels are likely to fall. So too, as demonstrated by the above analysis of the OOH, its
occupational classifications are not delineated so as to exclude workerswdhoatobe

regarded as working in a specialty occupation, meaning only a portion of the OES distribution
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for many occupations is actually relevant to how the Department sets wages fetBhe H
program. As a result, the median of the OES distribution isex#ssarilghe median of the
distribution of workers whidavequalifications comparable to-HB workers.The median of that
distribution will likely in many cases fall above the median of the overall OES distribution since
lower skilled, and therefore less highly compensated wovkiirbe excluded.

Onthis last point, commenters also argued thattteR6s anal ysi s i mproper |
certain occupations, and that, for other occupations, most particularly those requiring an
advanced degre¢he above reasonirapout how SOC classifications should be assessed in light
of thestatutory frameworks inapposite. Relatedlg, number of commenters faulted the
Department for focusing much of its analysis on th&BHprogram, claiming the Department did
not take adequate accounttloé array of occupations for which labor certification is sought in
the PERM program Despite these commentsr the reasons discussed ababe Department
continues to believe that focusing its analysishose programs and occupations that account for
the largest share of workers covered by the-frrwage structure igppropriate and consistent
with the approach the Department has taken in setting wages in other foreign labor programs.
Doing so is, in the Depart meneéendusedl.$. wakgmaent , t h
protectedo thegreatest extent possiblen | i ght of the fact that the
applies to a large and varied class of workers and occupations. Further, the Department
acknowledges that PERM workers and advanced degree occupations are entitled to some weight
i n t he Dsadecmiontoveehow té set wage levels. As discussed at greater length below,

taking into account these aspects of the issue addressed by this rule played an important part in
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the Department 6s d elevél wagefiom theodSpereedtit o the 3he entr y
percentile.

To explainits focus on HLB workers, théepartment notes thdt¢H-1B program accounts,
by order of magnitude, for the | argest share
four-tier wage structure. Upwards of 80 percent of all workers admitted or otherwise authorized
to work under the programs covered by thgevatructure are 1B workerst>>This, in
combination with the fact that, as explainedn earlier sectigrthe risk of adverse effects to
U.S. workers posed by the presence of foreign workers is most acute where there are high
concentrations of suchwakr s, supports t he Deayspediahattantiod s de't
to the H1B programin how it sets wage®8ecause the wage structure governs wages for
hundreds of thousands of workers across five different foreign labor programs and hundreds of
different occupations, no wage methodology will be perfectly tailored to the unique
circumstances of every job opportunitfAdvanci ng the | NAds purpose
displacement and adverse wage effects against this statutory backdrop thereforenntieans, i

Departmentés judgment, that particular weight

155SeeDEPARTMENT OFHOMELAND SECURITY, 2017Y EARBOOK OFIMMIGRATION STATISTICS, TABLE 7. PERSONS

OBTAINING LAWFUL PERMANENT RESIDENT STATUS BY TYPE AND DETAILED CLASS OFADMISSION: FISCAL YEAR

2017 available athttps://www.dhs.gov/immigratiostatistics/yearbook/2017/tabledNITED STATES CITIZENSHIP

AND IMMIGRATION SERVICES CHARACTERISTICS OFH-1B SPECIALTY OCCUPATIONWORKERS FISCAL YEAR 2017

ANNUAL REPORT TOCONGRESSOCTOBERL, 20167 SEPTEMBER30,2017,(2020),available at
https://www.uscis.gov/sites/default/files/document/foia/Characteristics -of H

1B_Specialty Occupation_Workers_FY17.pdf.

156Cf. Wage Methodology for the Temporary Nagricultural Employment H2B Program 76 FR 3452, 3461 (Jan.

19, 2011) (justifying wage methodology designed for legldiled workers that was adopted in the?H program

on grounds that tmengltyguaed fiose woekwhebuiring | esser
acknowledging that fAnot ai2Bprggamaré¢fortovek il é gue § tadbadrt Woug |
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those aspects of the problem this radieiressew/here there is the greatest danger to U.S.
wor k er $ denseahg added focus on thelB program.

Relatedly, the Department notes that théBiprogram is linkealoselyto the PERM
programs that are al so cov e rFerdnethingthereis Depart m
significant overlap in the types of occupations in whichBiand PERM workersra
employedt®” For example, the top ten most commoriBi occupations include seven of the ten
most common PERM occupations. Through the third quarter &f(20, 80 percent of PERM
cases were for jobs in Job Zones 4 ati5the most highly skilled job categories, which also
account for 94 percent of all-HB cases>® Moreover, t is also clear that HB status often
serves as a pathway to employmbased green card status for many foreign workedsthat a
very substantiamajority of workers covered by PERM labor certification applications are
already working in the U.S. as-HB nonimmigrants® In FY 2019, 68.2 percent of all PERM
applications were for aliens that at the time the applications were filed were alreadhgwork

the U.S. on HLB visas!®! For these reasons, giving particular attention to tHeBHbrogram in

1571n FY2019, 68.2 percent of all PERM labor certification applications filed wend-fol8 workers already

working in the United State®FFICE OFFOREIGNLABOR CERTIFICATION, PERMANENT LABOR CERTIFICATION

PROGRAMT SELECTEDSTATISTICS, FY 19, available at
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/IPERM_Selected_Statistics FY2D4$df

8 Under the O*Net system a job zone is a group of occupations that are similar in the amount of education,
experience, and on the job training that is required for a worker to fill a position in the occupation. Job Zone 4
includes occupations @hrequire considerable preparation; Job Zone 5 includes occupations that require extensive
preparation.Seehttps://www.onetonline.org/help/online/zones.

¥This information is based on data col |l ecitn@wudlLCAsy t he De
filed between March 1, 2020, and August 14, 2020.

180SeeSadikshya Nepallhe Convoluted Pathway fromHB to Permanent Residency: A PrimBIPARTISAN

PoLicy CENTER (2020).

161 OFFICE OFFOREIGNLABOR CERTIFICATION, PERMANENT LABOR CERTIFICATION PROGRAM| SELECTED

STATISTICS, FY 19,available at
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/IPERM_Selected_Statistics FY2019_Q4.pdf.
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determining how to adjust the wage levels is entirely consistent with also ensuring that how the
wage levels are applied in the PERM programsispropedyc ount ed f or i n the I
analysis.

Similarly, the Department has concluded, in its discretion, that the Level | wage should be
established based on the wages paid to workers in those occupations that make up a substantial
majority of the apptations filed in the HLB, H-1B1, E3, and PERM programs. Thidso
ensures that the Department appropriately takes into account the size and breadth of the
programs covered by the fetier wage structure by giving special attention to those areas where
the risk to U.S. wor ker s O0sewraby\drsie chhawdng highb oppor
concentrations of HB and PERM workerC o mment er s ar e incorrect th
decision to take this focus means it only lookedashputer occupationRather, the Department
looked atall occupations that account for one percent or more of the tet& pbpulation
While many of these occupations are computtated some are nofurther, while commenters
are correct that there are as many as 99 @tmns that require advanced degrees, the
Department notes that this is out of a total of over 550 occupations covered by the OOH. Further,
those99 occupations account for an even smaller share addhelworkers who are employed
under t he fouetpravadge streiatutedVehile this does not mean that due attention
should not be given to how the wage levels affect workers in advanced degree occupations, it
does guide the relative weight these occupat.i

Despite their disagreement with the methodology employed by the Department
commentergenerallydid not offer alternative ways to balance using a single wage structure

across all five programs and hundreds of different occupations with varying skill requirements
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againsthe need to protect U.S. workers as fully as possfidene commenters suggesgan
alternative that different occupations or groups of occupations should be subject to a separate
analysis and different wage structure. The Department has considered this option and believes
that the utility of preserving a uniform wage structure sl programs and occupations
outweighs any benefits that might be achieved by promulgating multiple, occupation or program
specific wage structure$he Department continues to believe that its method of doing so is the
best available optioas it is casistent with the approach the Department has taken in other
foreign | abor programs and focuses the Depart
U.S. workers is greatest

As for treating the PERM programs differently than théBiprogramthe Department notes
that its analysis of highly skilled workers with advanced degrees and/or specialized knawledge
namely the EB2 immigrant classification and the 1B, E-3, and H1B1 nonimmigrant
programg already takes into full account a large pmrtof the PERM programWith respecto
the EB3 classification, it is also noteworthy that maryiB workers adjust status to that of
lawful permanent residents through BRlassification, and the manner in which the programs
operate means that, in macgses, foreign workers can, in some sense, have one foot in each
program simultaneously for extended periods of time. Using different wage methodologies in the
programs would therefore result in the incongruous possibility of a worker doing the same job
for the same employer suddenly receiving a different wage upon adjusting status. Similarly,
while having somewhat different eligibility criteria, the 2Band EB3 classifications are not

mutually exclusivemany workers that satisfy the eligibility critarior one would also do so for
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the othert®? Applying the same wage methodology in both classifications is therefore important
to ensure consistent treatment of similarly situated workers and prevent the creation of incentives
for employers to prefer one skification over the other because different wage methodologies
yield different wages®® Thus, itis keyinth®e p ar t me nt 6 sthg EB3 apssiication t h a t
be treatedhe same as the EBclassificationand H1B programMore generallycontinuing to
employ the same wage structure across both thB Hnd PERM programs advances the
Department 6s i nwueeonsistericy andefficdedddcausdisete tis gignificant
overlap beween the HLB and PERM programs, they hawad) been regulated connection
with one another. Moreover, to the extent commeratsssrt hat t he | FRds wage |
in inappropriately high wages for certairorkers in advanced degree occupatjdhe
Department notes that its decision to reduce the bl wage should, to some degree,
ameliorate this concern.

For several reason$id Department haasodetermined thabccupatiorspecific wage
structures are undesirabkeor starterscalculating multiple different wage structures based on
occupation would be a substantial and costly administrative undertaking for multiple components
within the DepartmeniThere are over 800 different occupations in the SOC classification
system used ithe OES survey. The analysis needed to tailor different wage structures to each

occupation would be an enormous undertaking, even assuming it were possible to conduct a

162 SeeMusunuru v. Lynch831 F.3d 880, 885 (7th Cir. 2016) (describing a person applying foiBthand EBR3

status).

163 SeeComite' De Apoyo A Los Trabajadores Agricolas v. Peféa F.3d 173, 185 (3d Cir. 2014) (noting

loopholes that can be created if employers are able to use different methodologies to calculate wages for the same
types of workes).
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meaningful, occupatiehy-occupation analysis. Further, the burden on BLS to produicerbds
of different wage levelsvery yeacross various occupations would simply be unsustainable.

In addition treating different occupations differently would create an opportunity and
incentive, in some cases, for employers to misclassify weikeorder to take advantage of
lower wage rates. This is something that the Department already encounters by virtue of having
different wage methodologies for different nonimmigrant programs that cover different types of
jobs. Introducing the possibilityf securing a different wage methodology within th& Bland
PERM programs wouldimilarly allowemployers ability to seek lower wages even if such
wages are not the right wage for the job opportunity in question and result in adverse effects on
U.S. worlers. Again, this also means that, barring a compelling reason to introduce this kind of
disuniformity into the H1B and PERM programs, single wage structure should be preserved.
And the Department does not believe that there is such a compelling realksaggregate the
wage methodology by occupation. While certain advanced degree occupations present somewhat
different considerations in terms of how wage rates should be provided as compared to the top
H-1B and PERM occupations the Department focused da analysis in the IFR, the
Department reiterates that, as explained more fully below, the effects of the new wage
methodology on advanced degree occupatiows Ibeen given significant weight in the
Department 6s anal ysilesdwade. ThelDepargmertt therefore belidvdse e n't
t hat adj ust i-teewl wadedown tb tRed8Spereentiieir tggether with other
features of the system, discussed béladequately accounts for the interests of workers and
employers in advanced degreccupations and will more consistently supply wage rates that are

appropriate across a broader range of occupations. Moreover, other changes made in this final
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rule, including eliminating the use of the default wage of $208,000 per year for all four wage
levels in cases where BLS cannot supply a Level IV w@geissue that was of particular

concern for commenters that discussed how the IFR affected employers of workers in advanced
degree occupatiohwill also reduce the incidence of job opportunitieguiring an advanced

degree being assigned inflated wage rates.

Moreover the Department notes that the use of a single wage structure has been its practice
ever since it began using leveled wages in tHBHand PERM programs. Twenty years of
experience shows that using a single wage structure across all occupations isarzgeable
for employers. Indeed, given that the previous wage levels were selected with no analysis or
explanation, the Department anticipates that its revised levels will ipradticemore
appropriate outcomes in a larger number of cases acrosguiféercupations. For the first time
the Department has undertaken a meaningful analysis of what wage levels wirgiedding
wage rates in the largest number of cases possible that are consistent with the wages paid to U.S.
workers similarly employednd with comparable levels of education, experience, and
responsibility to HLB and PERM workerdn consequence, preserving a single wage structure
should, if anything, be even more feasible and reasonable now than it was when the old wage
levels were opative.

Further, the INA allows an employer to use the best available information at the time of filing
an LCA in setting the wages in the B program:®*If an employer does not believe the OES

wage provided by the Department is the best availafdenmation at the time of filing, the

1648 U.S.C. § 1182(n)(1)(A)(i)(II).
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employer may utilize an alternative prevailing wage survey provided by an independent
authoritative source or another legitimate source of wage inform&tiGuch alternative sources
of wage information are, inthe Dapa ment 6 s experience, widely ave:
backstop for employers, thereby reducamyneed to create multipl@recisely tailoredvage
structures for different occupations.

The Department defines a prevailing wage survey published byendent authoritative
source as fia prevailing wage survey for the o
published . . . in a book, newspaper, periodical, lbeakservice, newsletter, or other similar
medium, within the 2dmonth period immediatglpreceding the filing of the employer's
app!l i ¢&rhdindependent authoritative source should: (1) reflect the average wage paid to
workers similarly employed in the area of intended employment; (2) Reflect the median wage of
workers similarly emplogd in the area of intended employment if the survey provides such a
median and does not provide a weighted average wage of workers similarly employed in the area
of intended employment; (3) be based upon recently collected data; and (4) represent the lates
published prevailing wage finding by the authoritative source for the occupation in the area of
intended employmenf’

In utilizing an independent authoritative source, the Department requires employers to follow

the Department guidance, whichexplas t he st andards contained in

16520 CFR 655.731(a)(2)(ii)(B) and (C).
16620 CFR 655.715.
16720 CFR 655.731(b)(3)(iii)(B)(}4).
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regulationst®® Employers following the 2009 Guidance should ensure wage data collected is for
similarly employed workers, meaning having substantially similar levels of skills. The survey
should contain a repsentative sample of wages within the occupation that comports with
recognized statistical standards and principals in producing prevailing wages. It is important to
note that the nature of the employer, such as whether the employer is public or foryatsijt
or nonprofit, large or small, charitable, a religious institution, a job contractor, or a struggling or
prosperous firm, do not bear in a significant way on the skills and knowledge levels required and
should not limit the universe of employexsrveyed. The relevant factors are the job, the
geographic locality of the job, and the level of skill required to perform independently on the job.
The Department provides a set of minimum survey standards in Appendix E of the 2009
Guidance, and encouregjemployers to reference these standards when seeking to use an
independent authoritative source as the prevailing wage. Written documentation on the
methodology used to conduct the survey and the validity of the methodology used in computing
the occupatinal wage data covering the area of intended employment must be kept in the
empl oyerés data file and made available in th
In addition, the Department allows employers to rely upon other legitimate sources of wage
information if they do not have access to a published independent authoritative'$tTinee.

only difference between a published independent authoritative source and another legitimate

168 Employment and Training Administration; Prevailing Wage Determination Policy Guidance, Nonagricultural
Immigration Programs (Revised Nov. 200&8ailable athttps://www.dol.gowitestiolgovfiles/ETAbflc/pdfs/
NPWHC Guidance Revised11 2009.pd.

16920 CFR 655.731(b)(3)(iii)(C).
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source of wage information is that the other legitimate source of whgmation simply has to
be Areasonabl e and consistent with recognized
wageo and does n ol Aswvétleicdependentaethogptative Isdurses, ¢hd .
Department encourages employers to endwwether legitimate source of wage information
foll ows the Departmentdés 2009 Guidance to ens
recognized standards and principals in producing a prevailing wage.
The Department notes that since the IFR, employersdaiked themselves of the

ability to use independent authoritative sources and other legitimate sources of wage information
at rates 274 percent greater than the same timeframe in 2019. In fact, since publication of the
IFR, the Department has received1BB LCAs supported by an independent authoritative
source or other legitimate source of wage information for 153 unique occupationsared to
19,509 representing 216 unique occupations for the entirety of FY 2020. This idaieas#
privatesurvey$ s consi stent with t halterratesgvage sumeyared s e x p
readily available across many different regions and industries.

This widespread use and availability of alternative age sources extends to advanced degree
occupationsSince the IFR publication, employefiing 523 LCAs representing 950 positions
for occupations requiring advanced degreesias independent authoritative source or other
legitimate source of wage informatiddince the IFRthere have been 4,973 PWigguested for
occupations requiring an advanced degree using a survey as the wage source; this is 1,780 more

PWDsrelying on a survey as the wage source fioasimilar PWDs in FY 2020.

17020 CFR 655.731 (b)(3)(iii)(C)(4).
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For thePERM programtoo,employers are required to obtain a B\Wom the Department
theyhave the option of providing an alternate wage source to the OES survey in this process as
well. There are weléstablished standards of acceptance of alternative wage sources. In the
weeks since the publication of the IFRg thepartmenhasreceived more than 6,900 prevailing
wage requests supported by private wage suivetye PERM programwhich is a 335%
increaseoverthe same timeframia 2019. Again, this increase confirms that such sources of
wage data are readily alable for use in seeking a PWD not based on the OES survey if
employers believe in anomalous cases that the OES survey does not produce an accurate wage.
This obviates any need, in the Departmentoés v

burdensora scheme of occupatiespecific wage structures.

3. The IFR Wagesand Market Wage Rates

Summary of Comments

The most common conceraised bycommenter®sn this subjectvas that prevailing
wages under t he | FRO sactualmarketaales &nd ig manylcasesnacet r e f |

unrealistically high such that they will require employers to lay off currently employed foreign

wor ker s, wil/ make it Adifficult if-t;mot 1 mpos
recruit for ipdsifitfirasd ratandeqwal pay principle
endl ess upward spiral of wage obligations tha

professional association asserted that the wage level methodology in the IFR produced

Aarti fiighioalplrye vlei | i ng wengressiona inteht by makingutmv ent e d

=]

virtually i mpossi bl-lB fwirs a mprl ogyream. & oT lues ec a rr
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Department violatedection212(n) ofthdNA by #Ai ncorrectl y selteadmng th
and Aprevent[ing] employers from obtainingo f
wage that is in fact the prreaoflntendedeamgloymenigre f or
a wage that represents fAthda meestf ifnfladrnkgattihen a
empl oyer asserted the I FR would create spiral
will be distorted by these new wage requirements, yielding new and even higher prevailing wage
requirements, ina patterntat  wi | | repeat and multiplyo over
said the IFR would lead to inflated wages because employers must post at the worksii®the H
wor kerds salary, which will compel employers
empdoyed U.S. workers.

Commenters cited numerous general and specific examples of substantial wage increases for
combinations of occupations and areas of employment that do not reflect, according to
commenters, market wages. Several commenters cited an NFAP analysistibatecbwages
under the IFR to private survey wages andIpiR OES wages and found that for all occupations
and geographic | ocations the new wages are #fo
higher for Level 2, 43% higher for Level 3 and 45%hgr f or Level 4. 0 Examp
99.5 percent increase for Level | petroleum engineers and for electrical engineers, computer
network architects, computer systems analysts, mechanical engarebdatabase
administrators at all wage levels. The miistmatic examples included_avel | wage increase
of more than 206 percent for a computer and information systems manager in East Stroudsburg,
Pennsylvania, and more than 177 percent for a pediatrician in Wichita, Kansas. Referencing an

American Action Brum report, a trade association cited average IFR wage increases for several
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occupations, including Aan 83 percent 1increas
Manager so and fia 44 percent | nSevwralasnmertsor Leve
asserted the required prevailing wages for some information technology occupations would

exceed the salary cap implemented by some big tech employers, siesreHsand Level IV

wages in Silicon Valley and Seattle that exceed a $160,000 salary namadtmmazon.

Many commenters stated the wages produced under the IFR did notdaféeotprevailing
wagesfoundon websites like Payscale, Glassdoor, Indeed, or Levels.fyi. Examples cited include
Level | software developer wages in Santa Claichlzevel | engineer wages in Seattle that are
lower than the 45th percentile, according to Levels.fyi, and a median salary for software
developers in Cincinnati that is $20,000 per year lower than the entry level wage under the IFR,
based on Payscale dafzne commenter also stated that the Level IV IFR wage for electrical
engineers in Seattle exceeded $168,820, the highest wage listed for the occupation in O*Net.

A few commenters expressed concern that the IFR wages are not consistent with prevailing
wage determinations produced by private wage surveys. A public policy organization compared
wages under the IFR to surveys conducted by Willis Towers Watson and found a divergence in
wage determinations between the two, including IFR wages 63 perceet faghevel IV
programmers in Chicago, three times higher for all levels of financial analysts in New York City,
and 62 percent higher for Level | software developers in Los Angeles. This commenter noted
t hat many private sur sangawide sarge df datagathermg@to met hod
ensure that the surveyso are accurwidesalagnd t he
benchmarking 8i mi | ar | vy, a trade association stated t

collect compensation informatiaeflecting education, experience, and responsililitya n d a
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professional association stated these surveys
are paying employees at different | evels, 0 in
without regard to experience level®

In addition to arguing that the IEBRwage rates were too high, a number of commenters
highlighted what can be described as second and third order consequgiregaibihg wage
rates being ovbf-step with market wges. For instancepmments primarily from academic and
research institutions and related organizations and individuals expressed toatEmwages
are untethered from market rates, particularly for-plostoral research positions, clinical
faculty, alministrative positions, and teaching assistants, and the prevailingemgement
would be untenable for institutions reliant on grant funding, especially those reliant on
government funding. As a result, commenters believed the IFR would productessiod
gualified faculty and diminish the quality of education students receive; reduce already declining
foreign student enrollment and tuition revenue; and derail critical research projects in science,
healthcare, and technology.

Most of these comenters asserted wages under the IFR often are significantly higher than
prevailing wages in the higher education or research seatatseveral commenters cited
specific examples, like a Level | wage increase for-gostoral researchers that would raise the
wage higher than the salary of many experienced tenure track faculty. Several commenters
asserted the increased wages woulddpecially burdensome for employers reliant on grant
funding that may be subject to statutory or other limits on the funding amounts and the ways the
employer can expend the funds. For example, a university stated that federal research

organizations lackdequate funding to pay the IFR wages for work on research projects funded
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by federal awards and will need to reduce the size of those project groups or attempt to avoid
employing H1B workers on any of those projects. Other commenters noted more sggcifical
that grants like those awarded by the National Institute of Health (NIH) are subject to rules
' imiting the amount that can be used for fAadm
commenter stated that the IFR prevailing wage for biological ssignvould exceed the NIH
salary cap by as much as 79 percent in some areas.

Commenters expressed concern the wage increases would diminish the quality of education
universities provide by making it difficult or impossible to retain or hire gedlifaculty,
researchers, and workers in other jobs like administrative positions. A leading teaching and
medical research hospital stated that the inability to retain researchers at the IFR wage levels
would jeopardize critical research projects and ¢fos jn which U.S. workers are employed in
fassistant, tech and coordinator roles. o Comm
reduce posgraduation career opportunities significantly for international students and would
reduce already declining feign student enrolliment, which in turn would contribute to a shortage
of skilled labor in higher education and research and in the United States broadly. For example,
some commenters asserted the IFR would reduce the number of available and qualifage gradu
teaching assistants, tutors, pdsttoral researchers, and similar workers because international
students constitute a substantial portion of this labor force. An employer expressed concern about
the impact of the IFR on the STEM and engineering |&drae, noting that foreign graduates
account for more than 70 percent of workers p
engineering or related fields, according to a referenced R@atiBnal Center for Education

Statistics Integrated Postsedany Education Data Systesarvey. Several of the commenters
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also stated the enrollment decline would reduce not only tuition revenue but also tax revenue and
consumer spending.

Citing budget constraints and the importance of its work, a researafizatyan reliant on
NIH grant funding urged the Department to provide an exemption from the wage rule for
ACWIA -eligible employers, which would encompass institutionsigiier education and related
or affiliated nonprofit entities, as well as nonprofidajovernmental research organizations.
The commenter added that the Department shoul
l i brary. o

Comments primarily from healthcare providers and academic institigiqgmiessed¢oncerns
similar to concernsf higher education commenters. The commenters asserted the new wage
rates would exceed market rates, particularly for physicians subject to a $208,000 wage in many
areas and for resident physicians. Two commenters asserted university clinical programs and
medical research programs did not have adequate funds to pay the increased wages and asserted
this would set back i mportant Abi omedical res
Ato care for and treat t hanstatedhatfebidemt phgsitiandé A pr
are physicians in training and asserted that use of the OES to determine the prevailing wage for
these job opportunities would produce wages higher than the actual prevailing wage for
residents.

Most of these comnmgers asserted the increased wages would lead to a shortage of
healthcare workers, including bilingual workers and mental health professionals and would
reduce the quality of and access to healthcare and the quality of care available. Several

commenters gressed concern this would have a particularly significant impact on providers in
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rural areas that have difficulty recruiting, cannot afford to pay the same wages as employers in
larger areas, and often rely on foreign workers allocated to underservedhaoegh the
Conrad30 waiver program. One commenter also asserted the increased wages under the IFR
Amay cause el i mi-3nlatwaoinv eorf ptrhoeg rCcoomor aadl t oget her .
Several commenters expressed concern the IFR would adversely impachsphayess,
startups, and nonprofits in particular because many these employers cannot afford competitive
base wages due to limited resources and instead compete based on intangiblesentiges
|l i ke stock options. Onentammeomet  asmsercedtsh
employers would be as much as three percent of revenue ir22082d that these employers
woul d effectivel-$yBibesahptoguamofotheewW wor ke
asserted these employers are more likelety on DOL issued wages than private wage
surveys, either due to inability to afford the survey or because they operate in small or
nonmetropolitan areas and Aprivate wage surve
not cover many small marketems or less commonly utilized occupations because of data
i mitations. 0O
Many commenters expressed concern that the IFR would require employers to pay foreign
workers more than the wage paid to U.S. workers or foreign workers hired prior to the IFR
effective date and this would require employers to increase wages across the board due to the
potential for worker resentment or decreased morale or because federal and state laws
prohibiting discrimination require equal pay. For example, a professionaiatsso expressed
concern that the IFR would require employers to pay the IFR wage to similarly employed

workers to avoid potential pay equity claims under federal and state laws prohibiting
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discrimination, including Title VII of the Civil Rights Act of 82 and a New York state law
requiring equal pay for fAequal or substanti al

commenters were concerned that they would need to pay the IFR wage to a broad range of U.S.

2

wor kers due to payiaquualy wagenadsal psi a0 r eq
hi gher wage t o hH a Bdveratcommeaterssekpressedvgener&l eoncern that
the IFR would produce entigvel wages higher than wages paid to+cageer professionals or
even the managers supervisors of those workers.

By contrast, a number of commenters suggested tiaR 6 s-levelrwage was set too low,
thatthe entrylevel wage should be placed no lower than the median of the OES distrjlaukion
that some place even higher up within the distribution may be approgkiptélic policy
organi zation asserted that wages -lBwdrkersae t o an
not being sought out simply because employers can save onlabosco® A second publ
organization expressed concern that thelpRRwage level methodology that set rates below the
median in the occupation Afail edBt wor&kgquisre @A
third public policy organization supped the increased wages under the IFR but expressed
concern that setting thee v e | |l wage Ajust below the | ocal m
employerstopayM B wor kers at bel ow mar ket wage rates
commenter from academiasupp t ed t he Depart mentLevadlwageci si on
closer to the median, which the | abor wunion a
that should be paid to antB worker in order to safeguard U.S. wage standards and ensure that

migrant workersinHL B st at us ar e Armwtim mublis policyeodyanfzationrandy . 0

an academic commenter suggested the Department should increlaseahievage to the 75th
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percentile and requirethatallHB | ob oppor t uniwage thatis bodowerthant i f i e

the national medi an wage for the occupation. o
Other suggestions about how to set the wage levels included one from an anonymous

commenterwho urged the Department to set the prevailing wage at the highest prevailing wage

in the country for the occupation, such as requiring all employers to pay the prevailing wage for

physicians in New York City if that is the highest wage among all areas in the country. The

commenter believed this wous$ddnd¥Wwalldincertivize e t he ¢

employers to recruit in other regions of the United States before hiring foreign workers. Another

anonymous commenter suggested the Department should set the wage levels at the average of

the IFR and préFR levels, stating this wad result in wage levels at the 31st, 48th or 50th, 64th

or 66th, and 81st or 83rd percentileslf@velsl through 1V, respectively.

Response to Comments

At the outset, the Department notes that commenters generally did not offer data or economic
justifications purporting to show that the old wage level methodology produced wages across
many different occupations and geographic areas that reflect the paades U.S. workers
similarly employed to HLB and PERM workers. Further, as explained above, the Department
has reasonably concluded that the old wage methodology, in many instaasesrise of harm
to U.S. workersd wagefsacatn,d g bi tosp poowrn ,uniint itelse
gives rise to a clear inference that the old wage levels were not set in a manner that yielded
prevailing wage rates on par with market wages. Whatever merits some commenters might see in

the old methodology,it s c¢cl ear it did not advance the purrg
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protect U.S. workers. Of equal importance, and a reason independently sufficient for concluding
that adjustments to the old wage methodology are needed, is the fact that the oldlogyhed
noted previously, i1 tensionwith the governing statute.

The need for this rulemaking clear, the question then turns to how the wage levels should be
adjusted. Notably, a number of commenters agreed with the foundational premisd-&¥ thatl|
the Department should set prevailing wage levels based on an assessment of what workers with
similar levels of education and experience to the foreign workers covered by thiefauage
structure are paid. As o0 nadaaims thahanvelfunceonings ai d, A D
system for prevailing wages determinations would find that the wages that need to be paid for
foreign national workers subject to these req
wage for workers with similar quaikifations and performing the same types of job duties in a
given | abor market. 60 This commenter, and oth
IFR, but rather simply claimed that the Department had overshot the mark and adjusted the wage
levelsso high that they do not reflect actual market wages.

The Department agrees with these commenters, and the reasoning in the IFR, that prevailing
wage rates produced by the fdiar wage structure should approximate actual market wages to
thegreatet ext ent possible. The Department also t
| FR6s wage | evels may yield prevailing wage r
taken into account data and analysis provided by commenters to supplacharioam the
analysis used in the IFR. Based on this reassessment of the conclusions it reached in the IFR, the
Department has determined that it is appropriate to reduce thdergryage from the mean of

thefifth decile, or the 45th percentile,to€ 35t h percenti |l e. Doing so
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expert judgmentandbased on a review of the relevant data sources, including those provided by
commenters, result in enttgvel prevailing wage rates that approximate the wages paid to U.S.
workerssimilarly employed to HLB and PERM workers.

While the Department believes that data and analysis provided by commenters warrants a
reassessment of the | FR8dscussedjiredethilabokalss, t he De
determined that the analytideamework relied on in the IFR remains the appropriate lens
through which to understand how the levels should be set.

While the INA provides the relevant factors and general framework by which the wage levels
are to be set, it leaves the precisenn@& in which this is accomplished, including the types of
data and evidence to be used and how such dat
di scretion and expert judgment. I n exercising
toadus¢ t he wage |l evels is informed by the statu
opportunities of U.S. workers. This means the Department has focused its analysis on those areas
where the risk to U.S workers is most acute, taken into account hdaréign labor programs
are actually used by employers, and, where appropriate, resolved doubts in favor of refining the
wage calculations so as to eliminate to the greatest extent reasonably possible adverse effects on
U.S. workers caused by the employmeittoreign workers, while also ensuring that the
program is still accessible to employers.

As explained in the IFR, to determine the wages typically made by individuals having
comparable levels of education, experience, and responsibility to tio¢ypical entrylevel H
1B and EB2 workers and working in the most commofiB and PERM occupations, the

Department consulted a variety of data sources, most importantly wage data on individuals with
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masterod6s degrees or hi gériencea thertype of workerthee d year s
Department determined to be an appropriate wage comparator foteargiy+1B and EB2
workersi from the 2016, 2017, and 2018 CP'®onducted by the U.S. Census Bureau, and data
on the salaries of recent graduates oftmasr 6 s degr ee programs i n STEN
from surveys conducted by the NSF in 2015 and 2017. Both of these surveys represent the
highest standards of data collection and analysis performed by the federal government. Both
surveys have large sam@ees that have been methodically collected and are consistently used
not just across the federal government for purposes of analysis and policymaking but by
academia and the broader public as well.

In the case of the CPS survey, the Departmsed @ wage prediction model to identify the
wages an individual wit h dononaosktexperiénse (hsedjanee or
age) would be expected to make and matched the predicted wage with the corresponding point
on the OES wage distridah. Using the NSF surveys, the Department calculated the average
wage of individuals who recently graduated fr
the average wage against the corresponding point on the OES distribution.

These analysdscated three points within the OES wage distribution at which the wages of
U.S. workers with similar levels of education and experience to the prototypicalerety
workers in specialty occupations and the-ZEBrogram are likely to fall. In particulathe 2015

NSF survey data indicate that workers in some of the most comridhand PERM

"1 The CPS, sponsored jointly by the U.S. Census Bureau and BLS, is the primary source of labor force statistics for
the population of the U.SSeeUNITED STATES CENSUSBUREAU, CURRENTPOPULATION SURVEY, available at
https://www.census.gov/prograresrveys/cps.html
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occupations wit h a-tomarslévantwdrk exgeeemae are likedyrtodnakkei t t | e
wages at or near the 49th percentile of the OES distribti#dine 207 NSF survey suggests
that these workers are likely to make wages at or near thpetéentile of the OES distribution.
On the low end, the CPS data suggest that such individuals make wages at or near the 32nd
percentile.

The Department thus idefied a range within the OES data wherein fall the wages of
workers who, while being relatively junior within their occupations, clearly possess the kinds of
specialized education and/or experience that the vast majority of foreign workers covered by the
Department 6s wage struct ur e RAutangtheravay, taroughiam i mu m,
assessment of the experience and education generally possessed by some of the least skilled and
least experienced-#iB and EB2 worker® workers who are likely engrlevel workers within
their respective progrardsthe Department determined what U.S. workers with similar levels of

education and experience are likely paid. Accordingly, it is appropriate for the wages paid to

2 For the CPS data, the Department looked at the wages of workers in all occupations that account for 1 percent or

more of the total HLB population. These occupations also account for the majority of PERM workers. For the NSF

data the Department examint wages of workers in 11 of the most common (in the top 17) occupational codes

for H-1B workers that were convertible to the occupational code convention of the NSF, which account for

approximately 63 percent of all-BEB workers, according to data frdd8CIS.

The Department notes again by way of clarification th
is required to work in a specialty occupation. Rat her
someone with littleo-no relevant work experience is being employed as a useable proxy, for analytical purposes, of

the level of education and experience that approximates the baseline level of specialized knowledge needed to work

in the H1B and EB2 programs and that mangitey-level workers in those programs actually possess. Again, the
Departmentnotets hat master é6s degree hol ders have, in recent ye
H-1B program accounting in FY2019 for over fifty percent of newlB workers.SeeU.S.CITIZENSHIP AND

IMMIGRATION SERVICES CHARACTERISTICS OFH-1B SPECIALTY OCCUPATIONWORKERSFISCAL YEAR 2019

ANNUAL REPORT TOCONGRESSOCTOBER1, 20181 SEPTEMBER30,2019 (2020),available at
https://www.uscis.gov/sites/default/files/docurtiegports/Characteristics_of Specialty Occupation_Workers_H
1B_Fiscal_Year_2019.pdf
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such U.S. workers to governthe edieyelr evai | i ng wage paid under
structuret’

In the IFR, the Departmeeikplainedthat translating the identified range into an emel
wage for the Dep-4BandhiRERM gogransscaild beraccomplsheddin a
number ofways. One option would be to simply calculate the average wage of all workers that
fall within the range, meaning those workers whose reported wage falls between the 32nd and
49th percentiles, which would place the erlayel wage at approximately jusb@ve the 40th
percentile. An alternative would be to identify a subset of wages within thedraaitiper on the

lower end or the higher end of the ra@gend calculate the average wage paid to workers within

such subset. Because of the greater suitabilitybfe NSF dat a f or the Depar

likely distortions in the wage data of both surveys caused by the presence gbéaaveareign
workers in the relevant | abor markets, and
Department determined the IFR that the most appropriate course was to set thelevty

wage by calculating the average of a subset of the data located at the higher end of the identified
wage range. This resulted in the edyel wage being placed at approximately th® 45

percentile Notably, commenters did not dispute fle¢hree qualitative considerations the

Department offered for why it favored the higher end of the range.

174 SeeB U.S.C. § 1182(a)(5)(A) (requiring the Secretary to certify that the employment of immigrants seefdng EB
classification i wiwadesandwarkinguodndidonssf edrkers ia thd United Statebrdarly
employedl (emphasis added); 8 U.S.C. § 1182(n)(1)(A)(i) (requiring prospecti¥B Employers to offer and pay at

|l east the actual wage | evel or fasdifieatiopintheaseadfi ng wage
empl oyment o) .
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The Department therefore continues to believe thatetsoninghat led it to set thengry-
level wage at the higher end of the identified raregeainsrelevant to its decision in this rule.
For one thing, as between the two data sources and the manner in which they were analyzed, the
NSF data are better t aidimnideifyingtamentydve wagefgrar t me n
the H1B program. The NSF surveys provide data on the wages of individuals with degrees
directly relevant to the specialized occupations in which they are working, namely degrees in
STEM fields. By contrast, the CRfata only show whether a person does or does not have a
masterb6s degree and does not identify what fi
undergraduate course of study was in. It is therefore likely that some of the wage data relied on
in generatig the CPS estimate were based on the earnings of individuals who possess degrees
not directly related to the occupation in which they work. Given that the CPS data used only
accounted for persons with littte-no experience, such individuals would therefbe unlikely
to have the qualifications needed to work in
the INA. Having neither a specialized degree nor experience, and therefore lacking in specialized
skills or expertise, at least with respecthte occupations in which they work, such individuals
would not qualify as similarly employed to even the least skillekBHvorkers and are thus not
appropriate comparators for identifying an eryel wage in the HLB programBecause of
t hese veativiklack of <kill and expertise, they are likely to command lower wages, and
thus decrease the predicted wage below what would be an appropriateetitryage for the
Department 6s foreign | abor progr ams.

Rel atedly, the Dregpaxinating expedence imthe GPS datafis also not

as closely tailored to the goal of determining what U.S. workers similarly employed to the
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prototypical entrylevel H1B and EB2 workers are paid as is the NSF data. The CPS analysis
relied on poternidl experience as a proxy for actual experience, which was calculated using a
standard formula of subtracting from individu
the common assumption that most individuals start their education at thesag& vfVhile a
standard measure for potential experience, this method of approximation is imprecise because it
shows each individual of the same age and education level as having the same level of work
experience. In reality, such individuals may vary digantly in their levels of experience.

For starters, the approximation does not take into account the possibility of a worker
temporarily exiting the workforce, and would count the time spent outside the workforce as work
experience. It also does not account for gaps between when a perseadrecedr her
bachel ordés degree and when he or she enroll ed
work experience captured by the proxy of potential experience may thus not be directly relevant
to the work a person performs afterheorshegad es fr om a master és deg
some cases the work experience in question was likely acquired before the individual enrolled in
a masterb6s degree progr am. I n consequence, th
includes some inididuals who have no relevant experience in the specialized occupations in
which they are working, which likely decreases the wage estimate calculated using the CPS data
and makes it a less precise and reliable estimation of the wages of U.S. workemni\ath

levels of education and experience to the prototypical, 4enet H1B and EB2 workers. In

For example, under this metric, a 30 year old individ
having six years of work experience.
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other words, the CPS data allows for only a rough approximation of expérianaey factor the
Department must take into account in adjusting the pragaiiage levels. This, in combination
with the fact that some workers contained within the CPS dataset likely also lack specialized
education relevant to the occupations in which they work, means that CPS data is, in some
degree, distorted by wage earnef®vghould be discounted in identifying the appropriate entry
level wage because they likely possess neither the type of specialized experience nor the
education in their field that is comparable to that possessed byleveiy+1B and EB2
workers.

The NSF survey dat a, by contrast, are unique
surveys in 2015 and 2017 capture wage data about exactly the sort of workers the Department
has determined serve as the appropriate comparators foterdhy+1B and EB2 workers.
They surveyed individuals with masterds degr e
occupations, including some of the most commeibB-Hand PERM occupations, and who are
approxi mately three year sprograms|lreaher wordstthe bI$F t h e i
surveys report wage data for individuals with specialized knowledge and expertise working in
the occupations in which-iB and PERM workers are most often employed and who are
relatively junior within their respective agpations. The NSF data therefore provide a more
accurate wage profile of workers similarly employed to elgwel H1B and EB2 workers.
While both data sources are useful in helping determine a wage range fdeealiy-1B and
PERM workers, of the tay the NSF surveys provide information more relevant to the

Department 6s assessment -levet wagehTadreforesthet he appr op
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Department 6s analysis relies more on the NSF
level wage higheup in the identified wage range given that is where the NSF survey results fall.
Beyond the relative weight of each data source, the Department also takes into account in
identifying the appropriate entigvel wage the fact that both sources ael¥i distorted to some
degree by the presence, in both the surveyed population and the labor market as a whole, of the
very foreign workers the Department has determined are, in some instances, paid wages below
the market rateAs noted above, various siad and data demonstrate that som&B-workers
are paid wages substantially below the wages paid to their U.S. counterparts, and that this has a
suppressive effect on the wages of U.S. workers. Further, these adverse effects are most likely to
occur and b severe in occupations with higher concentrations of foreign workers. It is therefore
relevant to how the Department weighs the data that many of the occupations examined in the
analyses of the NSF and CPS datasets have very high concentratiohB efdkers. H1B
nonimmigrants make up about 10 percent of the total IT labor force in th€®UhS:ertain

fields, including software developers, applications (22 percent); statisticians (22 percent);

16 The Department estimated the share efBiworkers in the ITector by tallying the total number of computer
occupation workers in the U.S., subtracting those workers that fill positions for wHighwbrkers are generally
ineligible, and dividing the total by the total number e B workers likely working in coputer occupations,
based on data and reports issued by USGEEBUREAU OFLABOR STATISTICS, EMPLOYMENT BY DETAILED
OCCUPATION, https://www.bls.gov/emp/tables/ery-detailedoccupation.htmyUNITED STATES CITIZENSHIP AND
IMMIGRATION SERVICES H-1B AUTHORIZED-TO-WORK POPULATION ESTIMATE, (2020),available at
https://www.uscis.gov/sites/default/files/document/reports/USCIS%20H
1B%20Authorized%20t0%20Work%20Report.pdiITED STATES CITIZENSHIP AND IMMIGRATION SERVICES
CHARACTERISTICS OFH-1B SPECIALTY OCCUPATION WORKERS FISCAL YEAR 2019ANNUAL REPORT TOCONGRESS
OcCTOBER1,2018i SEPTEMBER30,2019,(2020),available at
https://www.uscis.gov/sites/default/files/document/reports/Characteristics_of Specialty _Occupation_Werkers_H
1B_Fiscal_Year_2019.pdf
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computer occupations, all other (18 percent); and compuséems analysts (12 percent}1B
workers likely make up an even higher percentage of the overall workférce.

From this, the Department draws two conclusions. First, the respondents reporting wages in
the CPS and NSF surveys are likely in some cas&B br PERM workers, given that both
surveys contain responses from both U.S. citizens and noncitizens and #yeduwwecupations
have high concentrations of such foreign workers. The reported wages are thus in some instances
likely not the market wage paid to U.S. workers similarly employed-1@tind PERM
workers, but rather the wages of the foreign workers thieesenhich, as discussed previously,
will be likely lower than the wages of U.S. workers in some cases. Second, even the reported
wages of respondents who are neitBland PERM workers are likely not perfectly accurate
reflections of what the market rat@uld be absent wage suppression given that high
concentrations of lowegpaid foreign workers likely decrease the overall average wage paid in
the relevant labor market, as detailed above.

The need to account for these distortions also weighs an td\setting the entrlevel wage
at the higher end of the identified wage range. To discount this consideration would mean that,
far from ensuring that the adjusted wage levels guard against adverse effects on U.S. workers

caused by the presence and kalmlity of lower-cost foreign labor, the Department would, to

" These findings come from data provided by USCIS and the 2017 Occupational Employment Statistics survey
from the Bureau of Labor Statistic¥hey are based the total number efiB workers according the FY19 USCIS
tracker data within a SOC code dividedthg 2017 OES estimate of total workers in a SOC code.
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some degree, be basing its regulations on a preexisting distortion caused by the old, flawed wage
methodology-"®

Finally, the purpose of the relevant INA authorities, particularly thegilieg wage
requirement, also weighs in favor of adjusting the eletvgl wage higher up within the
identified wage range. As emphasized througho
wage requirements is to A pnateangecdnonik.inSentiveor ker s

advantage in hiring P@ungdueveeight tothepupdsgohthewor ker s

(@)}

statutory scheme suggests, in the Department
extent, be resolved so as to eliminatethark of adverse effects on U. .
opportunities. That also countenances in favor of placing the-leviel/wage at the higher end
of the wage range.

However, in response to the IERMmenters provided the Department veitiditiond data
and considerationsvhich hare led the Department to modify theage levels established in the
IFR. As noted, the principal concern commenters expressed about the IFR was that the wages it
produces are significantly higher than the actual markeesvamployers pay their workers. To
substantiate this criticism, various commenters offered wage figures from @chpriblic

wage surveys, and, in some instances, reported what specific employers pay their workers. The

178 Wage Methodology for the Temporary Nagricultural Employment F2B Program 76 FR 3452, 3453 (Jan. 19,

2011) (acknowledging the Department did wmatidbndacof fimi
flassumption that t he metldrdof hweawprkerssdrveytedireadh ocoupationcquldi d one
provide a surrogate for the errye v e |  seeats@Vage Methodology for the Temporary Nagricultural

Employment KB Progam, Part 2 78 FR 24,047, 24,051 (Apr. 24, 2013).

179 Labor Condition Applications and Requirements for Employers Using Nonimmigranfsl@\Hsas in

Specialty Occupations and as Fashion Models; Labor Certification Process for Permanent Employmens a@f Alien

the United State$5 FR 80,110 (Dec. 20, 2000).
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wage data from commenters analyzed by the Department generally dealt with wages paid to what
commenters represented to be starting or datrgl positions.

To allow for a meaningful comparison with the wage figures used in the IFR, the Department
selected a cross section of the wage data provided by commenters and used the same mode of
analysis it used in the IFR to match those figures with percentiles @ES. In particular, it
compared annual wage data offered for specific jobs in specific metropolitan areas with OES
data for the occupation in which the job falls in the same metropolitanGiE&adata provides
annual wage data for the®,®@5", 50", 75", and 98" percentiles for occupations at national,
state, and metropolitan area levélsing these data, the Department interpolated annual wages
data provided by commenters at each of the missing percentiles betweeti #mel 1i9e 2%, the
25" and the 58, the 50" and the 7%, and the 78 and the 9% percentilesThis allowed the
Department to approximate the specific percentile at which the wages offered by employers fall.

In general, the Department found that the annual wage atasgécific jobs in specific
metropolitan areas offered by commenters were clustered around percentiles in tBer3és.
annual wage data offered by commenters fell in lower percentiles, and a few fell higher in the
distribution.

A number of commesets cited annual wage data based on salary offers for L3 software
developers with no relevant work experience from major employers that are significant users of
H-1B workers in the Seatd€acomaBellevue, WA Metropolitan Statistical Area (MSA) and
San Joe-SunnyvaleSanta Clara, CAThese offers ranged between thé& pgrcentile and 49
percentile of the OES distributioBxcluding the lowest offer and the highest offer, most offers

were clustered between the"3gercentile and £ipercentile.
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Onecommenter cited annual wage data from Glassdoor for-&ey tax managers at public
accounting firms in the New YorKkewarkJersey City, NYNJ-PA MSA. The Department
found that the annual wage was betweef @& centile and the $4percentile Anothe
commenter offered Indeed and Payscale annual wage data for accountants in thHeottallas
Worth-Arlington, TX MSA. Using the higher annual wages from the two surveys, annual wages
were between the fercentile and the Sercentile.

One commentited Glassdoor, Payscale, afigRecruitr data for minimum and maximum
annual wages for statisticians in the New Y-dldwarkJersey City, NYNJ-PA MSA. Review
of this data showethe minimum annual wages were less than tiepEBcentile  Another
comment cited Glassdoor average annual wage data for financial analysts with no experience in
in the DallasFort WorthArlington, TX MSA, which showedhat the average annual wages
were between the $bercentile and 32 percentile.

A commenter citd annual wages offered by a major university in the Bloomington, IN
MSA. Because of data limitations in the OES, the Department could only compare the annual
wages for the computer system analyst position provided by the commenter. The Department
found tha the annual wages for this position were between tHep6&entile and 69percentile.

A commenter cited the annual wages of an assistant professor of clinical pediatrics/physician
surgeon at a major university in the Chicad@pervilleElgin, IL-IN-WI MSA. The Department
found the annual wages were between tHepgtcentile and the 45ercentile.

One commenter cited the annual wages of four employees of a major university in the Salt
Lake City UT MSA: (1) a computer and information resgascientist, (2) a database architect,

(3) a foreign language instructor, and (4) a pediatric endocrinold@istDepartment found that
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these annual wages were (1) between tifep@8centile and the S7ercentile, (2) between the
32 percentile and €33 percentile, (3) between the percentile and Bpercentile, and (4)
between the 3%percentile and the 8%ercentile, respectively.

Another commenter cited Glassdoor annual wage data for a structural engineer with four to
six years of gperience in the Boste@ambridgeNashua, MANH MSA. The Department found
that the annual wages were between tHeptcentile and the $5ercentile.

One commenter cited Willis Tower Watson private wage survey data for eight jobs in
different metopolitan area that compare with Level 1 and Level 4 Qml8.Department focused

on the Level 1 data and found the following:

Job OES Code Metro Percentile Below Percentile
Above
Electrical San Jose
Enaineer 17-2017 SunnyvaleSanta| Less than 10%
J Clara, CA
Chicage
Computer Naperville . .
Programmer | 2121 Elgin, IL-IN-w1 | 327 33%
MSA
New York-
Financial NewarkJersey 0 .
Analyst 152098 City, NY-NJPA | 10% 11%
MSA
New York-
Software NewarkJersey 0 .
Developer 151256 City, NY-NJ-PA | 14% 15%
MSA
Inform_atlon 151212 Chicago 16% o
SecurityAnalyst Naperville
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Elgin, IL-IN-WI
MSA
Software Los Angeles
Developer 151256 Long Beach 11% 12%
P Anaheim, CA
Electrical Los Angeles
Engineer 172071 Long Beach | 21% 2906
0 Anaheim, CA

In sum, most of the wage data offereddoynmenters was for salaries paid by employers to
entry-level workers in positions typically filled by-#B workers. While there are outliers, most
of these wage observations fell between tHea8@ 48" percentiles of the OES distribution.

Importantly, wage data about enttgvel software developers employed by some of the largest

users of the HLB program fell between the 32and 4% percentiles. This is noteworthy given

that such data may allow for t he rivalewagedata c o mp
submitted by commenters. This is because, as
software developers and other occupations in the IT sector to account for the fact that such
occupations comprise the largest share of the relgpragrams.

It is also notable, i n the Departmentds judg
commenters tends to be | ower Ypercantieeentrekes di st r
wage, it still generally falls within the wage rartggtween the 3% and 49" percentiles
identified by the IFR as the portion of the OES distribution where U.S. workers similarly
employed to entevel H-1B workers are likely to be found. From thise Department draws

t wo concl usi onaermination tisat wages gaid to Wdrkieré smilatly employed to
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entry-level H1B and PERM workers likely fall in this rangeemdo be largely accurate. While
there are outliers in the wage data provided by commenters that fall both well above and well
below the range, the data from commenters does not give the Department reason to abandon its

conclusion in the IFR that some point within that range will serve as the appropriatkeatry

wage.
Second, while consistendommdrmt drhed |FRtbas wag®
to the I FR6s reasoning, that the | ower half,

more appropriate place to set the eiényel wage. While the IFR offered a variety of reasons for

why the NSF data, whiicfalls at the higher end of the range, were likely better suited as
compared to the CPS data for informing-the De
|l evel wage, and the Department still views th
data suggests otherwise. As noted, the CPS data suggespthat closer tethe 329 percentile

would be the appropriate place to set the eldvgl wage, which many data from commenters

would seem to confirm.

As was the case in the IFR, the Dapeent does not evaluate the data from either the
governmensourcest analyzed or the private wage data submitted by commenters in a vacuum.
Various qualitative considerations, includikgy points raised by commenters, shape the
Depart ment éobwhat soschisossmiederive from this data.

First, DOL regulations and guidance establish quality standards for the use of private wage

sources in setting prevailing wage rat&sSome of the private wage sources provided by

180 See20 CFR 655.731(b)(3)(ii)(B) and (C); § 656.40(g).
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commenter$ particularlythe comments that offer a single example of a wage paid by one

employer in one geographic afieaould almost certainly not satisfy these standards if an

employer sought to use them to establish a wage rate forliBWorkers. These data are

therefore eguably entitled to less weight than the data relied on in the IFR. Similarly, even as to

the private wage survey sources offered by commenterstheg at i sfy DOLO6s stand

NSF and CPS data are, in the Desegarehignlgnt 6s | ud

credible government surveys administered by agencies with extensive experience in gathering

wage data. This too suggests that the data provided by commenters is entitled to less weight in

theDepart ment 6s analysis than the data used in
Similarly, as explained above, the analysis used in the IFR controlled for characteristics

relevant to setting a wage rate under the | NA

set an apmpriate wage primarily for workers in specialty occupationst for workers

generalyit he | FR t ook, among other things, the | N/

working in a specialty occupation into account in deciding what data to usat hdst unclear

whether some of the surveys offered by commenters are also limited to workers who could be

described as working in a specialty occupation, and therefore similarly employetBto H

workers. For example, while data from one commenter sugjgesin entrfevel computer

programmer working in the Chicago area makes wages that fall betweeritha®3%

percentiles of the OES distribution, computer programmers will likely not in all cases be

properly regarded as working in a specialty octiopaFor example, in some cases, the job of a
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computer programmer may involve writing basic computer emdetesting it3! As explained
previously, because a person without a specia
Computer Programmespme portion of Computer Programmers captured by the OES survey are

not similarly employed to HL.B workers because the baseline qualifications to enter the

occupation do not match the statutory requiremétritstherefore possible that the computer

progammer described as an enteyel worker by the commenter may not in fact have the same

level of qualifications as an enttgvel H1B computer programmer. In such cases, the wage

data provided by commenters, being based on the wages paid to workersknthe la

specialized knowledge required ofHB workers, is likely below the level that would be an
appropriateent?y evel wage for the Departmentds foreig

that the data provided by commenters are entitled to lassgMet t han t he | FR6és a

controlled for the | NAOGsSs specialty occupation
extreme outliers at the | ower end of the OES
Rel atedl y, s o mepriwate wdagd seirveysarapontehe baeemitnum wage paid

to workers in the occupation as the erlayel wage. Given that entigvel workers typically fall

within a range of the wage data, as opposed to falling only at the very low end of the distribution,
some of the private wage data arguably does not represent what would count as a reasonable
entry-level wage, even if some portion of enteyel workers do in fact make wages at the

bottom end of the distribution. Indeed, as the Department explained, dheyrirpose of the

|l NA6s wage provisions to protect U.S. workers

181 BUREAU OFLABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK, COMPUTERPROGRAMMERS available at
https://www.bls.gov/ooh/computendinformaiton-technology/computeprogrammers.htm

118



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

available wage data should be resolved in favor of placing thelemtlywage higher up within

the distribution to eliminate as much as posgiisles to U.S. workers from the employment of

foreign labor. Yet these private wage sources do just the opposite, offering what is the absolute

bare minimum wage that an enteyvel worker might be expected to make. This too likely

accounts forsomeoftleeut | i er s in the commentersé6é data th
wage range, and suggests a wage higher up within the range should be selected.

On the other side of the equation, and in addition to the data they provided, commenters have
providal the Department with various considerations that pull in the direction of favoring the
|l ower end of the | FRO6s wage range. As explain
second and third order consequences that would result if prevailing wageorates d
approxi mate actual mar ket wages. These conseq
uni versitiesd, and s ma tlB prdgnam, whhch wald, smdurna b i | ity
disrupt research and impede access to healthcare, particularigliareas. Commenters also
expressed concerns about the effect overly inflated prevailing wages would have on their ability
to comply with pay equity laws. The Department takes these concerns seriously, and has
determined that they weigh in favor of glagthe entryevel wage at the lower end of the range
identified by the IFR.

To begin with, he Department notes that many if not all of these problems are eliminated if
prevailing wages rates are set in line with actual market wages. Each osthesedrises
principally because, according to commenters,
wages Setting an appropriate entlgvel wage based on available data and other relevant

considerations is thus tla@propriatevay to address these coms
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As explained previously, the Department continues to believe that the range identified by the
IFR accurately reflects the portion of the OES distribution where workers with levels of
education, experience, and responsibility similar to theruasof entrylevel H1B and PERM
workers likelyfalli s o met hi ng t hat comment e Havéverywaathee dat a
Department has also acknowledgeetre is some level of indeterminacy about the exact point in
that range at which placing thetgnlevel wage will yield optimal outcomes in the largest
number of cases given that different data sources point toward somewhat different conclusions.
I n the I FR, the Department reasoned that the
U.S. workes warranted resolving such indeterminacy in favor of placing the wage higher up
within the range. However, the Department asmgnizeshata purpose of the HB program
more generally is to ensure that employers can access needetileghlabor tosupplement
their workforces®? Given that prevailing wage rates that are substantially above actual market
wages can i mpede employersd access to the pro
consequences, the importance of avoiding such outcomes weighs in favor of resolving
indet erminacy in favor of the | ower end of the
must be i mplemented in a way that fully prote
degree that the program becomes unusable for many employers tlefeatitre reason
Congress created the program. Placing the dewgl wage at a lower point within the range is

oneway to ensure that does not occur.

1825eel44 Cong. Rec. S127414, 144 Cong. Rec. S12748, S12749, 1998 WL 734046
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Relatedly, because the fetier wage structure covers hundreds of thousands of workers
employedacross hundreds of different occupations by a wide variety of different employers,
there is some level of variability as between different workers and what would constitute an
appropriate entrevel wage for each of them. As explained above, in estaimjishe identified
range, the Department focused its analysis on those occupations that account for the largest
number of workers covered by the feiar wage structure. The Department continues to believe
this is appropriate given that occupations wattge numbers of foreign workers are where U.S.
workers are most at risk of experiencing adverse wage effects due to competition from foreign
labor. However, the Department also acknowledges that some occupations, such as physicians,
that account for a smial share of HLB and PERM workers and are therefore given less weight
in how the Department identified the enteyel wage range, may have enkeyel market wages
that are somewhat lower within the OES distribution than the t&pB Hccupations. This is
because, as commenters explained, occupations like physicians typically require all imorkers
themto possess an advanced degree, meaning that, while intheltdb Hoccupat i ons t h
specialty occupation requirement will generally mean that wagdsqhgt-1B workers should
be placed higher up within the OES distribution, that is less true of advanced degree occupations.
Workers in such occupations with qualifications similar to the least skil&B Worker might
be found closer to the lower endthé OES distribution.

In consequence, while the analysis used to identify the-tswtey wage rangtargelyfocused
on top H1B occupations, the decision of where within that range the-wey wage should be
set should givadditionalweight tooccupations that account for a smaller number of workers

within the program, particularly the advanced degree occupations about which commenters
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raised concerns. This suggests that the lower end of thelemstyrange would be a more
appropriate point tplace the first wage level. Indeed, the Department notes that data from at
least one commenter about the starting salary of a pediatric endocrinblatish falls
between the 34th and the 35th percentiles of the OES distribusioggest that the lowend of
the ranganayyield an appropriate entitgvel wage forsomepositions in advanced degree
occupations. Further, as discussed previously, some commenters suggested that the bottom third
of the distribution for advanced degree occupations cerdishtry-level workers similarly
employed to HLB workers. If commenters are correct, that means that the lowest points within
the entrylevel range identified by the Departmelutes in factover the highest paid enthgvel
workers in such occupations.

Accounting for small businesses and rural employers that use ifeadd PERM programs
in selecting a point within the enttgvel range identified by the Department also weighs in
favor of the lower part of the range. As commenters note, large eengéog ablen some cases
pay higher wages than small businesses. Further, wages in metropolitan areas may be higher to
the extent that these are higitensity occupational areas. The Department notes that some of
these differences are already accoumbedy other aspects of the regulatory framework
governing prevailing wage rates. In particular, the Department issues wages based not only on
the occupation a workes in, butalsoon the geographic area in which the worker is employed.
Thus, forexample, while the wage data described above from large tech companies fall between
the 329and 4% percentiles of the wage data gathered for the metropolitan areas in which those
firms operate, such data fall well above th& pércentile of the nati@i OES wage distribution.

By taking geographic area into account in analyzing what the appropriatdeamtryage is, the
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Department has thus, to some degree, already accounted for the differences between employers
about which some commenters expressewern. However, the Department also recognizes
that higher wages masjill be less manageable for small businesses and rural employers, which
suggests that the lower part of the edéyel rangenvould be appropriate.

Moreover, the Department acknkaages that placing the entigvel wage at any place within
the identified rangé even the lowest pointwill result in significant wage increases for
employers that may, in some cases, be difficult to adapt to given how long the old wage
methodology ha been in place. As detailed at greater length below, the Department is addressing
this concern by phasing in the new wage rates over a period of time. However, the Department
also believes that, even wittphaseein approach, the ability of employersddapt to a
significant change is relevant to the decision of where to set thelemdlywage. Insofar as a
smaller increase albeit one that is still substantialvill be more manageable for employers, the
Department considers that also to be a retséavor the lower end of the range.

On balance, the Department has determined that the factors pointing to the lower end of the
identified range carry greater weighain the reasoning relied on in the IFR to select the higher
end oftheranglAccaunt i ng for advanced degree occupatio
program and adapt to the change effected by this rule, and private wage data are all compelling
considerations put forward by commenters that
reassessment of its decision in the IFR. Thus, while in the IFR the Department chose to set the
entry-level wage at approximately the®percentile, which fell at approximately the midpoint
of the upper half of the entigvel range, the Department ismadjusting the level downward to

approximately the midpoint of the lower half of the range, which is the@scentile.
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Importantly, setting the wage atthetBp er cent i l e will , in the Depse
provide the full protection to U.Svorkers contemplated by thiA. The 3%h percentile falls
within the range identified in the IFR as the portion of the OES distribution where workers with
gualifications comparable to entlgvel H1B and PERM workers are likely to fall. The manner
in which the Department identified that range, as recounted above, relied on a variety of
considerations, including the | NA&ds specialty
with the OES data, to ensure that the interests of U.S. workers are fullyoguedlyp accounted
for in how the wage levels are set. As a result, while lower than the level set in the IFRhthe 35
percentile willstilac hi eve the purpose of the | NA6s wage
within the ranganayalso be reasonablend the Department may reassess how to set the entry
level wage as it gains experience administering the ¢t} at the 3% percentile, the
Department believes that the'38ercentile strikes the right balance between fully protecting
wor ker sabn dwajgoebs opportunities while also preser
program.

By favoring the lower end of the range, the Department is confident the second and third
order consequences identified by commenters as a product of prevailjegates that are
inflated above actual market wages will be reduced if not eliminatecelgpttnward
adjustment in the entigvel wageThe Department notes that the downward adjustment is
substantialTo comparehe effects of the final rule on prelmag wages with the effects on
prevailing wagegroduced by théFR, the Department calculated the prevailing wages for two
common occupations for-HB workers (web develops and electrical engineers) in five

metropolitan area (Atlart&andy Spring®Roswel, GA; AustinRound Rock, TX; Chicago
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NapervilleElgin, IL-IN-WI; San José&unnyvaleSanta Clara, CA; and Seatflacoma

Bellevue, WA) under th&R and the final ruleThe Department then analyzed the differences.

Comparing the prevailing wages under fiinal rule and interim final rule, the Department found

that the prevailing wages are significantly lower under the final rule for both occupations in all

five metropolitan areas at all four levels expect for the prevailing wage for level 4 web

developersn Seattle, which is $7,322 or 3.8% higher (see table below).

MSA Occupation Level 1 Level 2 Level 3 Level 4
Atlant&andy SpriRgswell, G| Web Developer -$11,64 -13.19 -$12,37 -11.69 -$13,1] -10.69 -$13,83| -9.8%
Atlant&andy SpriRgswell, G| Electrical Engineer -$11,69 -12.69 -$13,74 -11.69 -$1589 -11.09 -$17,96 -10.69
AustiRound Rock, TX Web Developer -$4,234 -5.9%| -$7,80 -8.2%| -$11,34 -9.5%| -$14,92| -10.59
AustiRound Rock, TX Electrical Engineer -$2,734 -3.0%| -$9,16] -7.6%| -$15,57] -10.59 -$22,00y -12.49
Chicagdaperviltdgin -INW| Web Developer -$27,28( -29.6%9q -$29,13] -25.6%4 -$30,97{ -22.9% -$32,83| -20.9%
Chicagdaperviltdgin -INW | Electrical Engineer -$9,72( -10.59 -$15,30 -13.29 -$20,88 -15.19 -$26,46] -16.49
San JeSainnywd&anta Clara| Web Developer -$9,15| -10.29] -$11,9 -10.09 -$14,76 -9.9%| -$17,57 -9.9%
San JeSainnywdanta Clara, Electrical Engineer -$5,42( -4.5% -$18,03] -11.1{ -$30,68( -15.09 -$43,29¢ -17.6Y%
Seatti€acontzellevue, WA | Web Developer -$20,87¢ -14.691 -$11,41 -7.2% -$2,074 -1.29 $7,324 3.8%)
Seatti@aconiellevue, WA | Electrical Engineer -$16,48| -14.19 -$215¢ -14.89 -$26,61 -15.2% -$31,69] -15.49

Further, the Department notes that mang af mme nconeerns dre also addressed by other

measur es

t he

Depart ment

i s

t aki

ng

in thi

overly inflated wages for physicians, particlyjan rural areas,dcused in many cases on the

fact that the IFR resulted in a default wage of $208,000 a year for all four levels in a number of

S

differentlocations As detailed moré&ully below, the Department is eliminating the influence of

outlierson the upper level wag reducing the upper level wage, and providing a default rule for

cases where BLS is unable to calculate the upper level wage to ensure that the Department

provides leveled wages wherever possible. These measures will further alleviate complications

healtcare providers and other employers in rural areas encountered under the IFR.
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The Department disagrees with comments that suggested that the median of the OES
distribution should be the absolute minimum for the el@vel wage, and that some poawen
higher up in the distribution might be appropriate. The purpose of having-tdowage
structure is to provide gradually increasing wages as workers skill levels increase. The entry
level wage should therefore be set not based on what the meati@nisnof all workers, but
rather based on an assessment of what otherlenlyworkers with qualifications comparable
toH1B and PERM workers possess. As detailed at
relevant data and other consideratiordidates that a point below the median is the right place to
set the entryevel wage.

The Department also rejects other alternatives suggested by commenters. For example, the
recommendation that the Department set wages
wage levels is flawed because, as noted, the old wage levels were saleittadly, and
therefore should not be a significant factor in how the Departdegatmines the new wage
|l evel s, except insofar as the Department take
interestdn the prior methodologyrhe Department atsdisagrees with the commenter that
suggested that the prevailing wage should be the highest prevailing wage in the nation for any
given occupation. Doing so would ignore the importance variations in labor markets by
geographic area have long playedhow prevailing wage rates are provides well as the

statutory requirement that prevailing wage rates be based in part on geographic area

4. Reliance Interests

Summary of Comments
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Many commenters expr esmegatvampachan eurrent FEBlvisaut t h e
holders in the United States, especially those with families and strong ties in the United States
and those with pending or approvetld0 Immigrant Petitios for Alien Workersor pending 4
485 Applications to Register Permahen Resi dence or Adj BeveralSt at us
commenters discussed the impact on foreign workers who had expected to continue working in
the United States and for some, obtain lawful permanent status through their employer.
Commenters expressednoern that employers would terminatelB visa holders and
Apot ent-darnd greecinpi ent so wo uAndndiidual @mmeoterl eav e t
asserted that the IRRould inhibit job opportunitiefor international graduates of U.S.
universities, rgardless of theicapabilities and contended that the new wage lewaisld
disincentivize legal immigratiarSimilarly, another individual commenter described the rule as
Ael i minating | egal i mmi gration patwhsllaveand war
contributed greatly to the U.S. tax base to goodstatus.

Commenters stated that since sompl@yerswill not be able tafford the wage increases
andwill terminateforeign workersthe IFR would have devastating effects on the lives of
foreign workers with families, property, and ties to a commugityelobbyingorganization
stated the | FR would mean that #fAmany talented
U.S. because these new wage requirements make it impractical trueosrtnploying them in
our ¢ oBased an pallsoof their membership conducted by some of the signatories, a group
of professional associations and advocacy organizations asserted that as many as 70 percent of
H-1B workers who are making progress towaldaining a green card, and in many cases have

Adevel oped permanent ties to the -bbmichildeh, St at e
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may have to abandon the process. The comment e

altogethertheraddince i nter est s o -btBfworkenseurrandyeemployeddth® , 000

United StatesThis professional association warned thal Bl workers whose status is

threatened by the IFR will need to leave the country abruptly, impacting not only the workers

but also their spouses and children, and it expressed concern about-C@vdnplicating

further their ability to relocate. The commenter maintained that suddenly changing the

longstanding rules that have before now allowed workers to buy homes hiddser; and

otherwise create ties to the United States over time is unfair and unreasbresiechile, an

attorney c¢cl aimed that the | FR6s economic and

particular because they often face long delaydenhaiting for green cards, which the

commenter said results in many purchasing houses and having childre@republic policy

organization that supported the IFR opposed immediate implementation, asserting the abrupt

wage increase would put currendynp | oyed wor kers in a fAprecario

churn if employers [are] unwilling to pay real market wages [and] decline to renew their

wor keetBoviHsas or initiate petitions for per mal
One commentedlso expressed concern that an employer may violate DOL regulations at §

655.731(a) if it pays the IFR wage to workers hired after the IFR effective date, but continues to

pay a current HLB worker the lower wage issued prior to the IFR, because the eenpldlybe

paying less than the actual wage to the first empldyee commenter suggested that this would

result in additional di sruption to employersbod

increases in the wages owed to neBiworkers, butvould result in immediate changes to the

wages owed to workers already employed.
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Many commentersxpressed concern that immediate implementation of the IFR dramatically
increased prevailing wages too abruptly, jeopardizing operations by disruptipgionbudget
and other planning, interfering with contractual obligations, and preventing employers from
adapting to the wage increases by adjusting operations and hiring and training new workers.

A professional association expressed concern thedtrimediate implementation of the IFR
woul d increase costs for fAhuman resources and
compliance with the ruleodo and asserted the De
may be necessary foremploys t hat cannot fAsupporto wages at
met hodol ogy. A trade association expressed co
di sruptiono to employersd nopertamcomractwal or del i
commitmenté 06 antd ttthease empl oyers may be Aforced to
unable to renegotiate contracts entered into prior to the IFR effective date. Another trade
association stated that the I FR forced empl oy
devel opment decisions on holdo and required th
and performance metrics that impact their entire workfode The comment er expr €
thatimmediate implementation of the IFR created operational disngobecause employers
relied on the published July 2020 OESwafjdso cr eat e pl ans, develop s
consider talent r et en tAthrdtraderasbociatiomassgrtedgtheilkliRn pr o
may cause longerm damage to employeasd disrupt U.S. worker hiring processes because
empl oyers fiplan and budget their hiring month

A higher education policy organization noted that colleges and universities have planned

budgets and salaries and signed ewplent contracts in reliance on wages produced by the

129



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

Department 6s wage surveys and expressed conce

Arvei sit all of those plans, in the midst of a

Thecommenteralo st ated the Departmentdés wage rul es

fispent years developing the methodolaggording to DOL requiremerits a invested

significantresources over the years to train international offices on DOL prevailing wage

methodology0 A hi gher education professional associ

institutionsi o f t e N r u nandbhat employers flageaalready made offers to foreign

w o r k leasesl onfthe ability to sponsorlB status and/or green cardé nikersity submitted

a similar comment and expressed concern that immediate implementation of the IFR would

require the employer to r ene @ @stdagstbeforeethep| oy me n

expiration of the .beneficiarybés current statu
Seveal commentersncluding somehat expresseslupport for the IFR, urged the

Department to provide for a transition period@phasdn the wages over time to permit

employers to adjust to the wage increasesommenter from academia suggested the

Departnent should phada the new wage levels over no more than ayear period, which the

commenter believed would be sufficient time for employers to adjust to the new wage levels

whil e al so pr ewerdtoiing@tdmml oyerarfpublicipalicyal 'y | ow

organization that supported a phasgeriod also suggested the Department should work with

DHS dreate positive incentives for employers who match the new wage requirements for

their existing workforce 6 A publ i ¢ p tsd Suggestedbthedaparimerdshaould n  a

apply the revised wa grewwoekereid temperarywoikvidaogy onl y

programs with [LCAs] submitted after the IFR took effectt o avoi d rmdwascour ag]|
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and petitions for lawful permanent residery employers unwilling to pay market wage rates.
The commenter stated this would protect worke
and expectationso by avoiding an unreasonabl e

employment.

Response tGomments

While the Department believes that adjusting the wage levels in the IFR to a level that more
closely approximates the actual wage typically paid to U.S. workers similarly employetiBo H
workers will address many if not most of the conseaised by commenters about the impact of
the new wage methodology, it also recognizes that implementing such an immediate and
significant change may cause disruption to em
the old methodologyVhile suchreliance interests are difficult to quantify, the Department has
sought 6 account fotheseinterests and ensure that the new wage levels are implemented in a
way that appropriately balances the need to p
obligation to consider reliance interests engendered by its prior methodology, the Department
has decided to adopt a series of measureagehe transition to the new wage structure.

In particular, the Department is including in the final rule a delaygdementation period
under which adjustments to the new wage levels will not begin until July 1, 2021. Forniter,
adjustments begin, thevill be made in a phased approach, with most job opportumities
becoming subject to the full increase to the hewels until July 12022. For workers who are on
track to receivéawful permanent resideftPR) status, as indicated by their being the

beneficiaries of approved employmdrased green card petitions,atherwise eligible to extend
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their H1B status byond the six/ear limit, the Department has determined that a more gradual
phasein occurring in four steps that results in job opportunities filled by such workers being
placed at the new wage levels beginning on July 1,,282¢propriate. Finally, tthe extent
t hat employersd actual wage obligations under
the wages they must pay workerso have already received work authorization on a previously
approved LCA, the Department will take this into account in exercising the discretion afforded it
by the INA when enforcing such obligations.

In effecting an adjustment to the wage levels mesiy used to set the prevailing wage in the
H-1B and PERM programs, the Department is obli
engender ed ser i dilsthelRR| thedDapartmerit nedognizee that the ofd
wage | evel splafefa aver 20byeaes nand that many employers likely have
longstanding practices of paying their foreign workers at the rates produced by the current
| e v &1Tke.Départment further acknowledged that making significant adjustments to the

wa ge |Imaywrestultsn séme employers modifying their use of th&#Biand PERM

programs, 0 and Awi || also likely rée%Despite i n hi
these considerations, the Department concl ude
interests in the existing |levelsé setting the
text of the I NA and that advances the statute
such interests and j%%stifies such increased ¢

18 F.C.C. v. Fox Television Stations, Ing56 U.S. 502, 515 (2009)
18485 FR 63,893.

18585 FR 63,894,
1861,

132



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

As expained above, the Department continues to believe that the old wage levels are the
source, in many cases, of serious, adverse ef
Adjusting the levels to bring them in line with the wages paid to U.S. worki¢h levels of
education, experience, and responsibility comparable18 Morker® and thereby reducing
the danger posed to U.S. workers by the employment of foreign wérkemsains the principal
aim of this rul emaki ng. adestsaiureiissalin acboedancetwiihe De p
the relevant statutory factors is also necess
assessment of how best to reform the prevailing wage levels. The old levels have never been
justified by economic analysiand, as detailed abowge in tension witlthe statutory scheme
insofar as they are based, in many instances, on data about the earnings of workers who cannot
be regarded as similarly employed to workers in specialty occupations. Effecting a significan
adjustment to the wage levels, and doing so as expeditiously as is reasonably possible, is
therefore of paramount I mportance in the Depa

That said, concerns raised by commenters about disruptions to business operationstcfairness
foreign workers, and the feasibility of adapting to significant changes to the wage levels in a
short period of time are also entitled to weight in how the Department implements adjustments to
the levels. The old levels were set far too low, which mdatshe adjustment necessary to
bring them in line with what similarly employed U.S. workers make, and therefore be consistent
with the statutory scheme, is substantial. The Department notes that shifting tHeeitwage
from approximatelythe 45thpercentile provided for by the IFR to the 35th percentile means the
adjustment employers will have to make to accommodate themselves to the new levels is less

dramatic.But it is still significant.Indeed, approximately 60 percent of all LCAs in recents/ea
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have been for job opportunities at the first and second wage levels, which are at roughly the 17th
and 34th percentiles of the OES distribution. Setting the lowest wage level at the 35th percentile
thus means that the prevailing wage for atLBl workes going forward will likely be highér
and in many cases substantially sihan the prevailing wage for as much as 60 percent of the
current H1B populationThe Level Il and Level IV wages will also now be, in many cases,
higher than the highest wage ragai under the old Level IV wag€onsiderations brought to
t he Department 6s attention by commenters abou
have provided the Department with greater insight into how to implement such a substantial
change.
For that reason, the Department has reassessed how it batatieetFRreliance interests in
the old wage levels with the need to adjust the wage levels. To begin with, the Department
reiterates that setting wages so as to protect U.S. workerscisethet r a | pur pose of t
wage requirement$’ To the extent commenters suggest that business practices have evolved
around and been shaped by the old wage levels, and that the old levels, or something close to
them, should therefore be maintained ingiedly or for extended periods of time to prevent
di sruption to employersd operations, the Depa

have long benefited from inappropriately low wage rates cannot justify the continued

187 Seel_abor Condition Apfications and Requirements for Employers Using Nonimmigrants-&B Misas in

Specialty Occupations and as Fashion Mod&88&FR 65,646, 65655 (Dec 20, 1994) (describing the
AfCongressional purposes of pr otl8program)gH.R. REP. 18883 ¥s of U. S,
(quoting OFFICE OFINSPECTORGENERAL, U.S.DEPARTMENT OFLABOR, FINAL REPORT THE DEPARTMENT OF

L ABORGS FOREIGNLABOR CERTIFICATION PROGRAMS THE SYSTEM ISBROKEN AND NEEDS TOBE FIXED 21 (May

22, 1996) (AThe employerds attestation to . . . pay t hi
U.S. workerds [sic.] wages. 0) .
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perpetuation of the harms thS. workers that result from foreign workers earning wages that do
not reflect what similarly employed U.S. workers are paid.

However, in light of the comments it received, the Department has determined that a wage
increase that is both dramatic @ninediate is also undesirable, and indeed may be
counterproductive to the aims of this rule. For one thing, as some commenters noted, immediate
disruptions to business operations, such as might lead to the termination of contracts or the
shuttering of ofites, may in fact threaten U.S. workers with job losses or reductions in work.
Adopting a rule that eliminates workersodéd jobs
interests of workers nor the purposes of the INA.

Similarly, the Departaent acknowl edges that, while the ai
is to protect U.S. workers, one purpose of thgBdprogram more generally is to ensure that
employers can access needed tsiitied labor to supplement their workforcé€8 Although
permiting employers to access temporary foreign labor must be accomplished in a way that
works no harm on the wages and job opportunities of U.S. workers, it is also important to ensure
that reforms to the prevail i ng sewbtigegrogtazn. not un
Helping employers bring the wages they pay theltBAworkers in line with the requirements of
the INA while avoiding the kind of abrupt change that might make it unreasonably difficult for
employers to adapt is therefore consistent withbroader goals of the-#B program.

For those reasons, the Department has determined that a gradual transition to the new wage

levelsisneeded o account for employersdé6 reliance inte

188 Seel44 Cong. Rec. S127414, 144Cong. Rec. S1274Q4, S12749, 1998 WL 734046
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ensuring that U.S. worker6 wages and job opportunities are

a reasonable method of effecting a regulatory change that results in increased costs on regulated
entities!® Modifying the existing system over a period of time, even where the psters is
inconsistent with the governing statute, can
af f dPTrhse. o0Depart ment 6s decision to implement
rather than through an immediate adjustment is also consistartheinotice the IFR gave to

the public of the intended policy changé.

Modifying the prevailing wage levels through a delayed or graduated transition matches how
Congress and other agencies have i ngobsinuted
other contexts. For example, all increases in the Federal minimum wage that Congress enacted
over the last 60 years were phased in over two or more é@sly two of the ten minimum
wage adjustments since the enactment of the Fair Labor Staddattsve been made fully
effective immediately. The three most recent amendments to the Federal minimum wage were
implemented over two or three year periétidn so doing, Congress has sought to minimize any
loss of jobs or other economic disruptions traimmediate, onstep increase in the Federal
minimum wage might cause to labor mark&bkanges to minimum wage laws at the state level

are also often made through incremental adjustnt&h®&milarly, the Department has employed

189 SeeMexichem Fluor, Inc. v. Envtl. Prot. Agen®@66 F.3d 451, 464 (D.C. Cir. 2017).

199 Dep't of Homeland Sec. v. Regents of the Univ. of Califpidia S. Ct. 1891, 1914 (2020).
191 Select Specialtiiosp-Akron, LLC v. Sebeliug€20 F. Supp. 2d 13, 24 (D.D.C. 2011).

192 hitps://www.dol.gov/agencies/whd/minimuwage/history

193 Id.

194 hitps://www.dol.gov/agencies/whd/minimuwage/state
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comparable transition pvisions when implementing wage changes in other foreign labor
programs-%°
Similarly,thewWage and Hour Division has typically i
obligations to provide overtime pay through delayed effective periods. The mostalezege to
overtime rules was made effective more than 90 days after the final rule was puiblsbez
time than is required by either the Administrative Procedure Act or the Congressional Review
Act.’®® The 2016 overtime rule (later enjoined) was madectife more than five months after
publication!®’ The 2004 overtime rule was made effective 120 days after publi¢&imnboth
cases, the Department determined that a del ay
time to make any changesnecessaty ensure compliance®with the f
The Department notes that changes to the minimum wage or overtime obligations are
different in important respects from the adjustments the Department is making to the prevailing
wage levels. For onéiing, changes to the minimum wage and overtime requirements are often
made in light of gradual changes in economic conditions that make it necessary to reassess a
prior policy determination. By contrast, in undertaking a change to the prevailing wage level
t he Department is giving meaningful consider a
be based on available economic data for the first time since the Department began using a multi

level wage structure in its foreign labor programs. Similarty,iwl e Congr essb6s deci

195 5ee20 CFR 655.211(d).

19684 FR 51230, 51234.

19781 FR 32,391 (May 23, 2016).
19869 FR 22121.

19919, at 22126.
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the minimum wage is driven entirely by compet
discretion to adjust the wage levels is to some degree confined by the INA. As explained above,
the Department is adjusting the manm which it sets prevailing wage rates not only because
the existing wage | evels are the source, 1in s
opportunities, but also because they are inconsistent with the governing statute. In consequence,
thereform the Department is undertaking in this rulemaking is long overdue and of greater
significancee han si mi |l ar kinds of changes to empl oye
Finally, as explained further below, the adjustments to the prevailinglesagjse will not have
the same kind of i mmediate i mpact on employer
currently on their payroll as changes to the minimum wage do. Employers will be able te pay H
1B workers currently employed in many casedatdurrent wage levels for the duration of the
validity period of their current LCAs. Increases in the wage levels will generally have an
immediate impact only on new workers or where the employer seeks to renew a current worker
for a new period of employemt. In consequence, immediate changes to the wage levels are
likely to be less disruptive than immediate increases in the minimum wage. In combination, these
considerations weigh in favor of keeping the transition period to the new wage levels of short
duration, even if that means employers will still be required to adapt quickly to a significant
increase in the wage levels.

The Department has therefore decided to implement the adjustments to the prevailing wage
levels through a combination of a dedayeffective period and mulstep adjustments occurring
over approximately a year and half period. Th

obligation will not occur until July 1, 2021. This delay from publication of this rule until the first

138



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

wage increase will give employers time to plan for the adjustment. Adjusting the wage levels on
July 1st is also consistent with historical practice at the Department, which has typically
published the new annual wage rates for thEB-and PERM programs dagear at the

beginning of July. Employers are thus accustomed to modifications being made at that time of
the year.

On July 1st, the entrlevel wage will increase from roughly the 17th percentile to 90 percent
of the 35th percentile wage, as praddby BLSi a point approximately halfway between the
current Level | wage and the 35th percentile, which, as explained above, is the point in the OES
distribution that the Department has determined is appropriate for settindexairywage rates.
Similarly, at the same time the Level IV wage will increase from roughly the 67th percentile to
90 percent of the 90th percentile wage. The following year, on July 1, 2022, the wage levels will
again increase, and be placed at the 35th percentile for thd @rgihwage and the 90th
percentile for the uppermost level, at which point the transition to the new wage structure will be
complete.

The Department determined the appropriate step up in wages by analyzing national wage data
for the top ten occupatisrin which H1B workers are employed. In particular, the Department
averaged the wages estimated to fall at various percentile in the OES distribution using linear
interpolation, and weighted that average by the sharel Morkers in each occupation
relative to the total number of-#B workers in the top ten occupations. In so doing, the

Department relied on the same basic methodology it used to determine the appropriate entry

|l evel wage. As explained el sewhesimgle, uifdime Depar

wage methodology for the-HiB and PERM programs means that the wage provided will not be
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perfectly tailored to every job opportunity or geographic location. Providing wages that are
closely tailored to the unique circumstances of as mamppportunities as possible while still

using a single wage structure necessarily means that the Department must focus on nationwide
data and those occupations that account for the largest share of the affected programs.

An analysis of national dafar the top ten HLB occupations indicates that 90 percent of the
average wage at the 35th percentile falls approximately at the midpoint between wages at the
17th percentilé a rough proxy for the wages yielded by the old wage methoddlaggd wages
atthe 35th percentile. Similarly, 90 percent of the average wage at the 90th percentile is
approximately the midpoint between wages at the 67th percemtiteugh proxy for the Level
IV wages yielded by the old methodoloigand the 90th percentile. Regng employers to pay
wages that are 90 percent of the 35th percentile for-émte} workers and 90 percent for Level
IV workers in the first stage of the twgtep implantation of this rule will thus ensure an even and
gradual adjustment over the perioictime the Department has determined is appropriate to
allow employers to adapt to the new wage rates.

The Department recognizes that, even under this incremental approach, wage rates will still
increase significantly in a relatively short periodh &nalysis of wage rates based on current
OES data suggests that an increase in the-tstey wage from roughly the 17th percentile to 90
percent of the 35th percentile may equate in many cases to a real dollar increase of
approximately 14 percent in tla@nual wages employers will be required to pay their foreign
workers. However, for the reasons given above, the Department believes that a transition
consisting of both a delayed effective period and a gradual increase to the new wage levels

occurring ove a year and a half period is the appropriate way to balance the need to ensure U.S.
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workers are not harmed by the presence of foreign workers in the labor market while giving

employers time to adapt to the new wage system. Further delay in adjustiaghenttevels

woul d, absent some other compelling consider a
wages and job opportunities, in the Departmen
Beyond empl oyersd gener al reliance ome the ol

employers also have reliance interests in a specific worker or group of woukexstly working
who were hired on the understanding that they would be employed at wages based on the prior
prevailing wage methodology. Immediate changes to the wagasyars are required to pay
couldchangehe expectations employers had about the cost of employing such workers when
they invested in sponsoring them for a viSach concern would onlyertain tovisa workers
who have already been approved and who aeady workinglt is unlikely that this kind of
i mmedi ate change to empl oyer sd wahgwevegdthei gat i o
extent it does the Department possessme enforcement discretion to mitigate against any
such potentialmpacton visa workers hired under the prior prevailing wage methoddf8gy

As some commenters noted, there is a possibi
current workers will be immediately affected by significant adjustments to the prewadoe
levels, even though the Department has already approved LCAs for these workers, which contain

prevailing wage rates that wil/ r e ma?imhisval i d

2001t should be noted that this is a finite issue that exists onlyantir r e nt wor ker sdé visas expir

Mlsee2 0 CFR 655.731(a)(2)(viii) (AWhere new nonimmigrant s
LCA prescribes the employer's obligations as to those new nonimmigrants. The prevailing wage determination on
thelaters ubsequent LCA does not fArelate backo to operate as
filed LCA for the same occupational classification in the same area of employment.
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may occur through oper at iaiomnurdérthelNMpdndteer sd act
Department s regulations, which is to say the
the prevailing wage to their-#iB workers??As t he Department és regul at
are cautioned that the actual wagenponent to the required wage may, as a practical matter,
eliminate any wag@ayment differentiation amongiiB employees based on different
prevailing wage r at e While ae prevallinmwagepapes baseddnl e L C
t hi s r ul eliodologyevM mosirandediatedy thange the prevailing wage ferBA
workers with alreachapproved LCAs, the arrival of new-EB workers at the same worksite that
is subject to a higher prevailing wage under the new methodology could potentially modify
emploer sé6 actual wage obl i gBEtworkersandresultihther espect
employer having to pay a higher wage.

While acknowledging this issue, the Department believes, as a practical matter, it is unlikely
that the introduction of new-iB workers at a worksite will result in immediate and significant
increases in the wages an employer is required to pay cur®EBtwbrkers who have already
been approved to work at prevailing wage rates based on the prior wage methddodgglye
Deparment 6 s Wage and Hour Division has never br
deemed to have violated its actual wage obligations as a result of a diffet8wbirker being

paid a higher prevailing wage rate. This is so for a few reasons. For instarthe, wage paid to

202See8 U.S.C 1182(n)(1).

20320 CFR 655.731(a)(2)(viii)see alsd.abor Condition Applications and Requirements for Employers Using
Nonimmigrants on HLB Visas in Specialty Occupations and as Fashion Models; Labor Certification Process for
Permanent Employment of Aliens in the United States, 65 FRI8Q1( i T h e Pra'soirderptetation of an
employer's actual wage obligation as an ongoing, dynamic obligation has been the Department's position since the
inceptionofthe HL B pr ogr am. 0) .
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a new H1B worker to be relevant to the emplo§geactual wage obligation to a current worker,
the new worker would not only have to be stationed at the same specific worksite, but also
possessed of similar qualifications and expesess the current worker and be performing the
same set of duties and responsibiliti%¥sThus, the wages paid to many newl B workers will
|l i kely simply not be relevant to employersod a
Secongthe actualwagé r ef | ects the application®®of an em
Employers are therefore permitted to establish the actual wage theyYBwbrkers by taking
into account AExperience, qualificatiohs, edu
knowl edge, and ot her ?flrecgrisdqiente, even as lesveeBd s s f act
workers with similar qualifications and experience performing the same duties and
responsibilities, an employer may have other legitimate reasons for paying tikeeswo
different wages. The fact that one worker has a significantly higher prevailing wage rate will, in
many cases, be only one of many relevant fact
obligation.
In those instances where the employer has nmirdented and cannot reconstruct its actual
wage system, the Department may base the actual wage on averaging the wages paid to all
similarly employed worker&’ In those instanceshe introduction of a new B worker at the
worksite will not necessarilyatise the actual wage owed to curreritBiworkers to

i mmedi ately increase to whatever the new work

20450620 CFR 655.731(a)(1); 20 CFR § 655.715.
20565 FR 80,193 (Dec. 20, 2000)

206 20 CFR 655.731(a)(1).

20765 FR 80,193
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modest increase may be required based on an average of what the new worker is being paid as
compared to what sitairly employed current workers are making.

Finally, although the Department does not be
current H1B workers are likely to change immediately as a result of adjustments to the
prevailing wage levelshe Wage and Hour Division will, where appropriati@ke the above
factors into consideration in enforcement actidnssome casethe Department has discretion
over whether to | aunch an investigation into
requiremets 2°8 Similarly, even in those cases where the Department is obligated by statute to
initiate an investigation and make a determination as to whether a violation has o¢barred,
assessment of civil money penalties, where such penalties are applicdibie atitiiciently
flexible to take all of the facts and circumstances into acc@int

In theunlikely eventthat violations of this kind aristhe Department will evaluate them on a
caseby-case basis, and, in choosing whether to bring an enforcement action or impose civil
monetary penalties, the cause of the violatidhbe takeninto account.

Once a currently e mmd theyeenployer will, éxeept assexplaiGedd e x pi r
below, be required to pay the worker a prevailing wage rate based on the new methodology if the
employer seeka new labor certificationAs noted above, some commenters suggested that this
will result in certainemployers being unable to renew their workers for a new period of

employment as it will be too costly to do so, and that this will be disruptive to business

208 See8 U.S.C. § 118@)(2)(G)(ii); Heckler v. Chaneyt70 U.S. 821, 835 (1985).
209See8 U.S.C. § 118@)(2)(C); Butz v. Glover Livestock Comm'n C411 U.S. 182, 1886 (1973) 20 CFR
655.810(c).
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operations. While this may be the case in some instances, the Department emphasizeB that H
visasprovide only temporary work authorization. Neither employers nor guest workerslBn H
visas carclaim apermaneninterest inatemporaryemployment relationshif'® Further,
requiring employers to file new LCAs periodically to continue employintBHvorkers gives
teeth to the | NAG6s wage protections by ensuri
is not based on owtf-date informatiorf!! Allowing all current H1B workers to continue
working at the prevailing wage rates below the level the Degaltthmas determined is
appropriateafter the LCAs associated with their positions have expired and their employers have
flednew LCAswoul d under mine the Departmentdés deterr
are needed to the wage levels to adequatelypr U.S. workers.

In consequence, when an employer files a new LCA as part of the process of renewing an H
1B worker for a new period of employment, the Department has concluded that it is appropriate
that the new prevailing wage rates should, pkes noted below, apply. To the extent employers
may have had expectations that current workers could be renewed at rates based on the old wage
levels, such expectations are naturally circumscribed by the factthAtjisas are inherently
temporary in ature and there is no legal guarantee that work authorizations will be renewed on
the terms that they were previously granted. Further, any such expectations are, in the
Department 6s view, outweighed by thekeresedd t o

wages and job opportunities.

210Cf. LeClerc v. Web, 419 F.3d 405, 4178 (5th Cir. 2005).
211 Seelabor Condition Applications and Requirements for Employers Using Nonimmigrantsl Briisas in
Specialty Occupations and as Fashion Modé&FR 65646, 65654-55.
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Beyond concerns about being able to renew curretiB Mvorkers generally, some
commenters also noted that employersdéd and gue
methodology are particularly weighty in casghere the employer has sponsored tHBH
worker for LPR status. As one commenter noted,BHvorkers who are on the path to obtaining
LPR status Aoften have purchased a home, deve
made a decision to have ahién here, counting on obtaining Lawful Permanent Resident
status. 0 That commenter also suggested that a
coul d me a+0% ohadl individEals Being sponsored for green card status through a
PermanentEml oy ment Certi fication may be unable to
employers will be unable to pay the increased wage rates. Relatedly, employers of such workers
have undertaken additional investments in the workers beyond what would ordinarily be
expended on sponsoring arB worker as part of the permanent labor certification process.

The Department agrees with commenters thaBHvorkers who are on the path to becoming
employmentbased lawful permanent residents present unique considerétiohow the
Department transitions currentHB workers tovage rates produced ltlye new wage
methodology. These individuals, in many cases, have spent extended periods of time in the
United States, during which they have developed greater connettitinis country than the
typi cal temporary visa holder. Whatodéds more, t
by Congress that permits and, indeed, encourages them to dstvelogties to the United
States. In other words, not only have theskviduals built lives in the United States in reliance
on the prior wage methodology, which set the terms of their employment, but their expectation

of being able to remain in the country indefinitely has been fostered by congressional enactments
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specifially designed to treat this group of individuals differently than oth&BHisa holders.
For that reason, the Department has concluded that accelerated, significant increases in the
wages employers owe these workers, insofarmaytresult in large nutmers of these workers
losing their current employment, and therefore potentially being required to depart the country,
would work a unique hardship and unfairness on both the workers themselves as well as the
employers that have made greater investmenetamning these workers. In consequence, the
Department has determined that a more gradual transition to the new wage rates for these
workers is appropriate.

As the Department noted in the IFR, unlike most nonimmigrant visa® tlsas are unusual
in that they are Adual i n t-18 waorkiers ¥an entershe U.Bi@aan i n g
temporary status while also seeking to adjust status to that of lawful permanent résid@mes.
of the most common pathways by whickLB visa holders obtaimWful permanent resident
status is through employmebésed green cards, and in particularZE8nd EB3 visas?*®
USCIS has estimated that over 80 percent of dlBH/isa holders who adjust to lawful
permanent resident status do so through an employlasatl green card? This is reflected in
data on the PERM programnia recent years, more than 80 percent of all individuals granted

lawful permanent residence in the 2Band EB3 classifications have been aliens adjusting

212 dePape v. Trinity Health Sys., In242 F. Supp. 2d 585, 593 (N.D. lowa 2003).

213 SeeSadikshya Nepallhe Convoluted Pathway fromHB to Permanent Residency: A PrimBIPARTISAN

PoLicy CENTER (2020); CONGRESSIONALRESEARCHSERVICE, THE EMPLOYMENT-BASED IMMIGRATION BACKLOG
(2020) (ypathwaytoiacgaire an employmdrased green card is by working in the United States on-an H

1B visa for specialty occupation workers, getting sponsored for a green card by a U.S. employer, and then adjusting
status when a green card becomes available. 0)
214.S.CITIZENSHIP AND IMMIGRATION SERVICES H-1B AUTHORIZED-TO-WORK POPULATION ESTIMATE (2020).
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status, meaning they were alregutgsent in the U.S. on some kind of nonimmigrant sétus.
Given that the HLB program is the largest temporary visa program in the U.S. and is one of the
few that allows for dual intent, it is a reasonable assumption that the vast majority of?he EB
andEB-3 adjustment of status cases are fatBiworkers. This is corroborated by the
Department s own data, which shows that, in
PERM labor certification applications filed with the Department have been-1& H
nonimmigrants:t®

Because of how many-#HB visa holders apply for EB and EB3 classifications, Congress
has repeatedly adapted the INA to account for the close connection between the programs. For
example, while HLB nonimmigrants are generally requir® depart the U.S. after a maximum
of six years of temporary employment, Congress has created an exception that allBws H
nonimmigrants for whom PERM labor certification applications have been filed with the
Department or petitions for employmedrdasedmmigrant visas have been filed with DHS that
have been pending for longer than a year to be exempt frosixthear period of authorized
admission limitation if certain requirements are Aétn such cases, the workers are able to
renew their H1B stats in oneyear increments indefinitely until the process by which they can

obtain lawful permanent resident status is resof&8imilarly, aliens who are the beneficiaries

215 SeeDEPARTMENT OFHOMELAND SECURITY, 2017Y EARBOOK OFIMMIGRATION STATISTICS, TABLE 7. PERSONS
OBTAINING LAWFUL PERMANENT RESIDENTSTATUS BY TYPE AND DETAILED CLASS OFADMISSION: FISCAL YEAR
2017 available athttps://www.dhs.gov/immigratiostatistics/yearbook/2017/table7

218 OFFICE OFFOREIGN LABOR CERTIFICATION, PERMANENT LABOR CERTIFICATION PROGRAM| SELECTED
STATISTICS, FY 19, available at
https://vww.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/PERM_Selected_Statistics FY2019_Q4.pdf

217SeePub. L. No. 107273, § 11030A(a), 116 Stat. 1836 (2002).
218 |d
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of an approved petition for an EB EB-2, or EB3 green card and who are eligible to be granted
LPR status but for application of the per country limitations are permitted to extend their stay
beyond the usudalix year limit in three year increments.

Congress created these exceptions to the temporary limitd Bfgtatus in recognition of the
fact that the method by which employmdsatsed green cards are allocatethmely through the
operation of caps otthe number of visas that can be allocated to nationals of a given country in
any given year can result in significant delays between when an alien is approved for a green
card and when the green card is actually is$lidelut another way, the system &dlocating
employmemntbased green cards often results in protracted periods during which a worker can, in
some sense, have one foot in the temporafyBHbrogram and another in the PERM program as
they progress to LPR status. These workers, while notogstessed of LPR status, have made
substantial, formal steps toward acquiring such status, and, in so doing, antuiegaermanent
ties to the United States than does the typical temporary w&@kegress recognized as much
and singled out this group farspecial accommodation that allows their temporary status to
continue indefinitely??° In so doing, Congress further increased the degree to which such
workers can reasonably expect to be permitted eventually to remain in the country on a

permanent basis.

219See8 U.S.C. § 1152(a)(2)).S.DEPARTMENT OFSTATE, VISA BULLETIN FOR SEPTEMBER202Q
https://trawel.state.gov/content/travel/en/legal/visav0/visabulletin/2020/visebulletin-for-septembef020.html.

220 geeSave Jobs USA v. Dep't of Homeland S#42 F.3d 504,566 8 (D. C. Cir. 2019) (fiReco
potential for delay in adjustment, Congress ades the Act to permit HLB visa holders who have begun the

employerbased immigration process to remain and work in the United States while awaiting decisions on their
applications for | awful permanent residence. 0).

149



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

Congressobs cr eat isigyearbinfit oreHd B stapus wae alse untledakdn ime
recognition of the fact that requiring workers on track to receive LPR status to leave the United
States after six years before they receive a green caild Weuwlisruptive to the employers of
such workers. As noted above, employbethave sponsored-HIB workers for an
employmertbased green card have undertaken investments in retaining such workers beyond
what would ordinarily be required to continue reien g s u ¢ h -1Bvstatug Similarfy, inH
many cases these workers will likely have been with their employer for longer than the typical
H-1B worker, meaning the employer may have developed a greater reliance on the services of
these particular workeré\bsent these workers being able to extend their stays indefinitely,
fwould otherwise be forced to return home at the conclusion of their allotted tinid B H
status, disrupting pr¥hsamedulsCoanmgd esmse rcihtbmsye wor ka
individuals to remain in HLB status until they are able to receive an immigrant visa and adjust
their status within the United State$2 thus I
In sum, H1B workers whee employerbave taken substéial, formal steps toward obtaining
an employmenbased green card are uniquely situated as compared to efiierida holders
subject to the Departmentds preasuddeandg wage m
significantchange in wages would wogkspecial hardship to such workers and their employers
to the extenit might result in some workers losing thei¥llB status. Not only have many of
these workers spent extended periods of time in the United States, and begun building lives here,

but theyhave done so with a guarantee from Congress thatagally mayremain here beyond

2215, REP. 10860, 22.
2214
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the six year limit that usually applies toHB visa holders until their application for LPR status

is resolved. And because such workers are seeking emplopased grae cards, their

empl oyers in many cases also have substanti al
presence in the country beyond what would normally be the case for effiemidrkers. The

special status of workers who are the beneficiaries appmoved employmetiiased green card

petition, orwho are otherwise eligible to extend their status beyondixhgearlimit, hasalso

been recognized ihe Department of Homeland Security in a separate rulemakatgingled

this group out for uniquedatment for many of the same reasons outlined ai3dve.

Consequently, as suggested by some commenters, the Department is adoptingra phase
approacho how it applies the new wage methodology to job opportunities that will be filled by
workers who are on track to obtaining employmigssed green cards. While, for the reasons
given above, the Department believes that agtep transition is appropriatetvirespect to
new H1B workers and many other workers for whom their employer seeks renewed status, the
Department has concluded that the unique circumstances of workers who are on track to receive
LPR status warrant a longer transition peribldese workes and their employers have more
substantial expectations of their being able to remain employed in the United States that have
been engendered by congressionally created exceptions to the six year lirliBostadus.

The Departmentisalsocognica of i1 ts obligation to ensure -
opportunities are protected. That consideration, as elaborated previously, means that any

transition to the new wage structure should be kept as short as reasonably possible while still

223Employment Authorization for Certain-# Dependent Spouses, 80 FR 10284, 16289
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accommaating the reliance interests identified by commenters. The Department believes that a
delayed implementation period followed by a fetep adjustment occurring over a three and a
half year period for job opportunities filled by workers on track to receRR status
appropriately balances these competing considerations.

By making the phasm nearly twice as long for these workers, and stretching it out over a
period of more than three years, the Department has taken into account the fact th&tAmost
are approved for a three year period, meaning that all employers seeking to renew the status of
H-1B workers on track to receive LPR status will be able to do so at least once at wage levels
below the new levels set by this rule and that in many eeifidse closer to the prevailing wage
rates that would have obtained if the prior methodology had been left in place. This allows for a
more gradual transition than would be achieved if these job opportunities were subject to the
two-step phasén occurring over a year and a half. Gradually increasing the wage rates that will
be available for these job opportunities over a period of time also takes into account the need to
protect U.S. workers by not allowing the current, inappropriately low wage leuwam#on in
place beyond the initial, delayed effective period, as well as the fact that wage increases that
occur further out in time from the dateghule is published will be more manageable for both
employers and workers to plan fdoreover, the Degrtment notes that, because employers
have undertaken significant investments in the {t@mmg employment of these workers, a longer
transition period is also unnecessary insofar as such employers can be expected to have an
incentive to undertake the addital expenditureseededo retain the workers at the new

prevailing wage levelby the timethe transition is complete.
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The Department recognizes that manyBiworkers on track to receive LPR status will still
be on H1B status and have their grecard petitions pending at the time the transition to the
new wage rates is complete. Workers in the green card backlogatobier2020 may not be
able to obtain an employmebased green card for a decade or mé&telowever, in the
De par t me nrt, dedayirjg tulllimpieenentation of the new wage rates for what amounts to
a significant share of the currentHB populatiod®® until all workers on track to receive LPR
status have had their green card petitions resolved would result in far too lengttiglay that
would result in ongoing harm to U.S. workerso
year, graduated transition gives these workers adequate time to adjust to the new wage rates,
whether by allowing their employers sufficient timeattapt or, in some cases, allowing such
workers additional time to find a new employer that is able to pay the higher wag&%ates.

Using the same methodology and data it used to set the wage rate at the intermediate step of
the twastep transition, th Department has concluded that the wage rates for the three and a half
year transition will be 85 percent of the wage rates produced by the 35th and 90th percentiles
beginning in July, 2021; 90 percent of such wage rates beginning in July, 2022; amce®h pe
of such rates beginning in July, 2023. For the reasons given with respect to the year and a half
transition, these rates allow for a gradual, even adjustment to the wage levels the Department has

determined are appropriate. Beginninguty 2024, tle wage rates provided for any job

224 Seehttps://travel.state.gov/contendtrel/en/legal/visdaw0/visabulletin/202 1/visabulletin-for-october
2020.html

225(RIA Data)

2265ee8 U.S.C. § 1154()).
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opportunity filled by an alien on track to receive LPR status will be the same as the wage rates
provided for all H1B job opportunities.

Finally, the Department hakecidedthat the job opportunities that shouldddigjible for these
special transition wage rates are those that will be filled by ahB Morkers who, as of October
8, 2020, were the beneficiaries of approved employshaséd green card petitions,vano were
otherwise eligible to extend their tempaoratatus beyond the six year limit under the American
Competiveness in the &tilCentury Act October 8th is the date the Department published the
IFR and thereby gave notice to employers and workers that it would be increasing wage rates. It
thus provides clear, administrable delineation of the class of workers who can benefit from the
three and a half year transition period, and takes into account the fact that workers whose
expectation of being able to remain in the country indefinitely became sedftae such notice

was provided have the most compelling reliance interests in the prior wage methodology.

5. Wage dataand sources
a. OES
Summary of Comments

Some commenters expr essedexcluiverl@ancaonthe Ot t he
to determine prevailing wageSiting an NFAP policy brief, a public policy organization
commented he fAfundament al problemdo with prevailin:
reqguires statistical preci si oomernméntstrveg[] mpl y i s
collects data within occupations with detailed wage levels, much less a survey that seeks to

assemble data to calcul ate wage | evels based

154



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

The commentefurtherstated that the OES pratksiit wo aver age wage figure
which is based on the collection of data connecting compensation to education, experience or
supervision 0 The commenter expressed concern that t
employers directly what thgyay employees at different levels of education, experience, or
supervi sifoamoga@awnar nmheant agency can adjust the f
required wages f ar bhAnenipleyer expressed candeeh emaQ EkSe ti droaets
notmeasu e wor ker s srkeiflllesc torwhdautt iweosr koerr sh i n t he s
Asi mply recor desst[abhlei]s hseed poady DobAlnds o0 wi t hi n wh
classified.

Several commenters alsapressed concern that the OES failsdnsider total compensation,
including stock options and bonusés example, resulting in an underestimation of the total
earnings of U.S. and foreign workers. An individual commenter noted that many workers,
particularly those in information technolgccupations, earn much more than their base salary
when accounting for total compensation and asserted that the IFR unfairly advantages
ficompanieswithacagheavy pay st r uct urupsdhatanme thorenlikelytos s mal |
compete by uprtoyviadidn ¢ Afatejassaciption agserted the IFR ignores an
Ai mportant evolutionodo i n whdreby maoyremppoyessaddioon o f
annual salaries with variable compensation tied to productivity, performance, osulgic
goal® a n dincerdiwze émployers to abandon variable compensation schemes altogether, in
order to use available resources in an attempt to meet the new requiredwagesi t i ng a So
for Human Resources Management article stdtirf®y5 % mpldyerseuse variable padydo a n

employer asserted that consideration of fixed pay exclusively is outdated because an increasingly
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important component of compensation packages is variable pay, incfudingc ent i ve pl an

bonuses, profisharing plans, perfatances har i ng pl ans, and equity. o
Many commenters expressed concern that the Department would issue a prevailing wage of

Aexactly $100 an hour, or $208, 000 a year, fo

the Department lacks sufficie@ES wage data to determine a prevailing wage for each wage

level. Many commenters cited a finding by a public policy organization that this $208,000 wage

requirement would apply to at leds®,000 combinations of occupations and geographic

locationsAuni versity stated that assigning a Adef adu

the four wage levels. . artificially inflates the wage data for each of the wage levels for affected

occupations. o0 A trade a®BESomage da isiskewedetowprd e ssed ¢

employersinlarge metroaréas and t hat the failure to collect
inmanynomAmet r opol itan employers receiving a fAdef a
the IFR. A professional association believedet | ack of BLS data and res

$208, 000 was due to the Depart menworkesswhdoee ci si on
use the HIB...and PERM programso r at h e r préevhilmgwagesatanpgfl basedi

on all wage datavithin the occupatiopregardless of the number of years of education,

experience, and level of responsibilithA second professional association asserted assignment

of a $208,000 wage in this context violates the IRAJ.S.C. 1182(p)(4pecausehe

Department providesnly one wage level, despite the four levels of wages required by Congress,

and that it is contrary to a mhak&deterQinaioggoas si on
prevailing wageSandma k e t hi s readily availabie t@inopnl oy er s and wor ke

Many of these commenters provided examples of prevailing wages far exceeding the market
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wage, such as a prevailing wage of $208,000 for an-étgy software developer in California,
despite a private wage survey determinatioh ttina prevailing wage iapproximately $70,600
per year

A public policy organization and an academic commenter that supported the IFR wage
increases urged the Department to clarify an
expressing concerndhthe policy created confusion that threatens necessary wage reform
efforts. Specifically, one of the commenters requested clarification of whether the employer must
pay the $20 8, s&ad altsraativa method tortheOFg€ferated OES wage

rates in these cases oay chaose either option.

Response to Comments

The Department received many comments regarding the prevalence of the use of the OES
footnote wage to set prevailing wage rates un
BLS cannot provide a wage estimate for a Level IV wB{s is unable, at times, to produce a
wage estimate when the survey results at the upper end of the wage distribution exceed the
highest wage interval BLS uses, which is $100 an hour or $208,800lsnhuauch cases, BLS
reports a default wage, or footnote wage, of $208,000 for the Level IV wage to OFLC as that is
the highest wage value available. Currently, BLS collects actual wage data from employers and
then converts the actual wage data intoeviadervals, which range from under $9.25 an hour to

$100.00 an hour and ov&Y.In situations when BLS reports a footnote wage for the Level IV

227 hitps://www.bls.gov/oes/2016/may/methods_statemen(gutiesse®ecember 4, 2020).

157


https://www.bls.gov/oes/2016/may/methods_statement.pdf

DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

wage to the Department, the Departmentds stan
prevailing wages for aaccupation and/or geographic area was unavailable and only to provide

the OES footnote wage for all four levels.

Under the Departmentdos proposal i n the | FR,
footnote wage for more than 18,000 occupatiompsfrom roughly 6,000 occupations under the
old prevailing wage methodology. The higher prevalence of the use of the footnote wage under
the I FR6s methodol ogy resulted in the default
number of occupations wheits use was likely not appropriate, as some commenters noted. The
Department has therefore determined that it a change to its standard practice of not providing

leveled wages in these situations is warranted.

Upon the effective date of this final rulehen BLS is able to report a Level | wage, the
Department will utilize the OES footnote only as the Level IV wage estimate in cases where the
90th percentilavage valueexceeds the highest wage intervalueused by BLS. This change
will allow the Departnent to provide leveled wages even where the footnote wage must be used
for the Level IV wage and ensure that edeyel wages are not improperly inflated. In making
this change, the Department expects there will be far fewer instances of the Deparimgent be
unable to provide leveled wages than was the case under the IFR, or even the old wage
methodology. The Department estimates thafitred rule will reduce the rate at which
employers receive the footnote wageXdy% from the IFR an&XX % from the methdology

used prior to the IFR.
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This change to how the Department handles situations where the footnote wage is used for
the Level IV wage will ensure that leveled wages and an-é&igl wage appropriately set at the
35th percentile will be provided wharer possible. This change will largely eliminate those
incidents commenters expressed concern about, such as in healthcare occupations, where even an
entry-level wage under the IFR was set at $208,000 per year, and is thereby inflated well above
both theprevious entrjlevel wage as well as what the Department has determined is an
appropriate entrevel wage. Like its decision to move the erryel wage to the 35th
percentile, this change will ensure that prevailing wage rates more accurately régiaict ac
market wages and are more manageable for empldyanther, as discussed in more detail
below, the changes the Department is making to how it calculates the Level IV wagely
by using the 98 percentile as the Level IV wage instead of the nadahe upper decilé will
eliminate the influence of extreme outlier at the upper end of the distribution, thereby reducing
the reported Level IV rate to a level that is not inflated by anomalous data, and thus potentially

reducing the frequency with whiche footnote wage is used even for Level IV wage.

The Department acknowledges that there will continue to be insiascdsere are currently,
where BLS will report to OFLC an OES footnote wage for all levels in an occupation because
the survey rsults received by BLS at and above the 35th percentile are all in the wage interval of
$100.00 an hour and over. This will occur in a few very highly compensated occupations.
Importantly, in such cases the use of the footnote wage will actually reautbuer prevailing
wage rate than would otherwise be the case if actual wage data were available because BLS only

reports up to the maximum interval of $100.00 an hour and in these situations the actual wages
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are at or over $100.00 an hour. Put another, weeyuse of the footnote wage in these cases,

unlike its use under the IFR, will not result in wages that are inflated beyond what the actual
market wage would be if actual wage data were available. Until BLS moves away from

collecting all wage data intervals this will continue to occur. But the Department believes that

as BLS expands its collection of actual wage data this issue will cease to occur even in those few
very highly compensated occupations. The Department anticipates that this change to its
standard procedures will allow the Department to report leveled wages in more occupations

and/or geographic areas than has historically been the case.

Relatedly, many commenters expressed concern that because the Department raised the
Level IV wage to thenean of the upper decile, it caused more physician occupations, in
particular, to default to the OES footnote wage of $100.00 an hour, or $208,000 annually at an
especially high rate. As discussed abotee, the
use the OES footnote wage only as the Level IV wage estimate when a Level | wage is also
reported from BLS will allow the Department to report leveled wages in these instances, thus

reducing, if not altogether eliminating this concern.

Similarly, mary commenters suggested that the failure of the Department to provide leveled
wages would disproportionately harm employers outside of large urban areas and cause rural
communities to lose access to healthcare. Many of these commenters suggested ttie under
IFR the Department is unable to provide leveled wage estimates for physicians and researchers in
rural areas who would therefore be provided the OES footnote that is significantly higher than

what some of those empl oy aldkednssstaipableand sor s ar e
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potentially result, among other things, in undermining the Ce&@aprogram in certain areas.
However, as previously stated, the Department has reviewed the commenters concerns and
determined it is appropriate to make changdbheastandard procedures of not providing leveled
wage estimates in these situations. Instead, upon the effective date of this Final Rule the
Department will use the OES footnote wage only as the Level IV wage estimate, allowing the
Department to provide Weled wage estimates, except in those cases where the wage at the 35th
percentile is also above the highest OES wage interval value. This will reduce if not eliminate
the incidents of inappropriately high wages being provided for these specific occupations

areas.

The Department also acknowledges commenter so
of wage data from employetisat result fronBLS collectingdata in 12 wage intervaés
opposed to reportingctual wages. Though the OES survey does ¢otiest wage data in wage
intervals, BLS does collect actual wage data from employers in some instances and is exploring
the ability to collect and report actual wage data from employers on a more consistent basis. As
BLS phases in the collection of actwedge data from employers, wage estimates reported to the
Department will become even more accurate and all instances of the OES footnote wage being
used to set prevailing wage rates, which is a product of the current practice of using wage
intervals, show cease. Further, even if BLS ultimately does not convert all wage data collection
from employers to actual wages, this methodology of using wage intervals has been in place
since the inception of the OES survey and has in most cases produced accuratgimates at

the levels defined by the Department. Given the low incidence of the footnote wage being used,;
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the modifications made by the Department to how it provides default wages that both further
reduce the use of the footnote wage and eliminates@srucases where it would result in an
inappropriately inflated wage; and the other strengths of the OES data discussed below, the
Department continues to believe that the OES survey serves as the best possible source of wage
data for use in various fog labor programs and that rediance orwage intervals does not

warrant theDepartment abandoning its longstanding practice of usBIQES.

As noted above, the Department received several more general comments regarding the
suitability of the BLS OES data for setting wages in the foreign labor certification programs.
Some of the comments cited the fact that the OES data uses broad occupational classifications
that encompass a wide range of different positions, some of which only fall at thestahefr
the pay scale. Others commented that the OES data does not survey for education and

experience, making it a poor fit for use in setting Biwage levels.

As the Department stated in the IFR, the Department reviewed the statutory frametherk of
INA and its interplay with the BLS OES survey data that the Department uses to calculate
prevailing wages. This review demonstrated that, while the OES surtreybgst source of
wage data availableor use i n the Deparatiomprogtadssitisnotr ei gn |
specifically designed for such programs, and therefore does not account for the requirement that
workers in the HLB program possess highly specialized knowledge in how it gathers data about
U.S. wor ker sd wa dyestapes how thesDepgardneent integeate® thesO&ES

survey into its foreign labor programs.
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The Department has long relied on OES data to establish prevailing wage levels. That is
because it is a comprehensive, statistically valid survey that isshedgce of wage data
available for satisfying the Departmentoés pur
nonimmigrant programs. As the Department has previously noted, the OES wage survey is
among the largest continuous statistical survey progodirtie federal government. BLS
produces the survey materials and selects the nonfarm establishments to be surveyed using the
list of establishments maintained by State Workforce Agencies (SWAs) for unemployment
insurance purposes. The OES collects data fseeronemillion establishments. Salary levels
based on geographic areas are available at the national and State levels and for certain territories
in which statistical validity can be ascertained, including the District of Columbia, Guam, Puerto
Rico, and the U.S. Virgin Islands. Salary information is also made available at the metropolitan
and nonmetropolitan area levels within a State. Wages for the OES survey are-tinaight
gross pay, exclusive of premium pay. Base rate;@olbting allowancesguaranteed pay,
hazardous duty pay, incentive pay including commissions and production bonuses, tips, and on
call pay are included. The features described above are unique to the OES survey, which is a
comprehensive, statistically valid, and useable wafgencé’®The OES surveyodos qu
characteristics have made it, and continue to make it, a useful tool for setting prevailing wage
|l evel s in the Departmentdés foreign | abor prog
available alternative surveys sources of wage data that would provide DOL with wage

information at the same level of granularity needed to properly administeriBeadd PERM

228\Wage Methodology for the Temporary Nagricultural Employment H2B Program 76 FR 3452, 3463 (Jan. 19,
2011).
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programs. For these reasons, the Department continues to believe that the OES survey is the best

possiblesource of wage data for use in various foreign labor programs.

The Department also notes that the OES survey is what is currently used to set prevailing
wage rates in the B and PERM programs. As a result, even if the modifications to the
prevailing wage levels in this final rule were not adopted, the OES would continue to be the
source used to produce prevailing wage rates by the Departsesiplained, the Department
believes that continuing to use the OES is the best way to advance theapolicys o f t he | N
wage protections. However, eviémeconsideratiomftheDe par t ment @ESware e of t h
warranted, the Department believes that the more immegbateof correcting how the wage

levels are set is the appropriate focus of this#tfle.

However, as noted, the OES survey is not specifically designed to serve these prégrams
one thing, Athe OES survey captures no inform
groupings based on skills, training, experience or respongileiels of the workers whose
wages ar e b*&ithedactorssthe tNA requited the Department to rely on in setting
prevailing wage level$'Re | at edl y, f@dthere are factors in ad

for OES wage variation forthesam oc c up at i o #2Farthed, thé geagethic areas o

229 3eeCtr. for Biological Diversityv. EPA 722 F. 3d 401, 410 (D.C. Cir. 2013)
greatdiscrei on to treat a problem partiallyod) (quoting City
1989))

230wage Methodology for the Temporary Nagricultural Employment H2B Program 80 FR 24,146, 24,155

(Apr. 29, 2015).

2318 U.S.C. 1182(p)(4).

23280 FR 24,146, 24,159.
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used by BLS to calculate | ocal wages do not a
empl oyment o for which wage rates are set, as
H-1B progrant>3 So while the OES survey is the best available source of wage data for the
Departmentéds purposes, it is neB HaBlpESrandect t o
PERM programd a fact that the Department must take into consideration in how itheses

OES data.

The Department also acknowledged in the IFR that the universe of workers surveyed by the
OES for some of the most common occupational classifications in whidb \Morkers are
employed is larger than the pool of workers who can betgdidve levels of education and
experience comparable to those of even the least skiltel Workers performing work in a
specialty occupation. Commenters are therefor
are not delineated with the-HB and EERM programs in mind. But, as explained in the IFR, the
Department took steps to account for this potential mismatch. In particular, because the statutory
scheme requires the Department to set the prevailing wage levels based on what workers
similarlyemppb yed t o foreign workers make, taking inf
noted, the large majority of foreign workers ard Bl workers, the Department determined it
would be inappropriate to consider the wages of the least educated and exp&reheeslin

these common HB occupational classifications in setting the prevailing wage levels.

To address the fact that the OES survey does not itself contain information about experience

and education, the Department sought to determine theswggeally earned by individuals

2338 U.S.C. § 1182(n)(4)(A).

165



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

having comparable levels of education, experience, and responsibility to the prototypical entry

level H1B and EB2 workers working in the most commonIB and PERM occupations by

looking to other credible government swysehat do gather such information and comparing

their data to the OES data. In particular, the Department consulted a variety of data sources, most

i mportantly wage data on individuals with mas
experiencerbm the 2016, 2017, and 2018 CP*®onducted by the U.S. Census Bureau, and

data on the salaries of recent graduates of m
garnered from surveys conducted by the NSF in 2015 and 2017. Both of these surveys represent
the highest standards of data collection and analysis performed by the federal government. Both
surveys have large sample sizes that have been methodically collected and are consistently used
not just across the federal government for purposes of anahgigolicymaking, but by

academia and the broader public as well. Comparing their data to OES wage distributions thus
allowed the Department to take into account education and experience in determining how to use
OES data. Further, though the CPS and Ni&¥eys provide a good approximation of where

U.S. workers with similar skills to entigvel H1B and EB2 workers, fall within the OES

distribution; they are not conducted on a regular basis with enough granularity as the OES survey

to produce wage estattes at the occupational and geographic levels, nor are the produced

frequently enough to provide the up to date wage data necessary to ensure accurate prevailing

wages. They thus are useful for assessing how

2%4The CPS, sponsored jointly by the U.S. Census Bureau and BLS, is the primary source of labor force statistics for
the population of the U.SSeeUNITED STATES CENSUSBUREAU, CURRENTPOPULATION SURVEY, available at
https://www.census.gov/prograrearveys/cps.html
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foreign labor programs, but could not be used as a substitute for the OES, which, as noted above,
has uniqgue attributes that make it, in the De
wage data even though it does not survey for education andexxqee The Department is

therefore confident that its use of the OES continues to be appropriate irlBhamntl PERM
programs, and that the | FR6s methodol ogy prop

survey for education and experience.

As noted, some commenters suggested that the BLS OES survey is flawed because it is a
voluntary survey and some smaller or more rural employers are less likely to respond to the
survey, which in turn means, according to commenters, that such employersgwitive
inappropriately high wages because they will be grouped in with establishments in metropolitan
statistical areas with higher labor costs due to a lack of survey responses. The Department
recognizes that the BLS OES survey is voluntary. However, Bh8ssthe OES survey to over 1
million establishments and those establishments are encouraged to respond to the survey. The
survey is recognized as a statistically valid, comprehensive source of wages nationwide. As the
Department has discussed, the OESeyrs not the perfect tool for setting wages in the foreign
labor certification programs, but it is the largest and best single source of wage data available for
setting wages across hundreds of occupational classifications in hundreds of geograjisical are
The Department endeavors to produce as many statistically valid wage estimates as possible and
therefore will move to the next geographic area until it can report a statistically valid wage.

While it maybethe case that in some instances wages qatevided for areas of the country with

fewer establishments responding to the survey will result in those areas being grouped in with
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adjacent regions, the Department beliewasselaborated on previoustigat the value in having a
single, uniform surwethat produces consistent and reliable results for its foreign labor programs
outweighs any benefits that might result from using different sources of wage data for specific
areas of employmentloreover,the fact that the Department permits employensst

alternative sources of wage data to set prevailing wage rates gives employers some recourse if

they believe, in certain instances, that the OES prevailing wage rate is not accurate.

Some commenters suggested that the Department should use a sepaegtéor certain
occupations, such as physicians, because there are better surveys for those specific occupations.
The Department declines to make this change. As explained throughout, the Department has
determined that the OES survey is the largedttmst available survey to rely upon for setting
wages in the foreign labor certification programs. The Department understands the shortfalls that
a survey the size of the OES survey has, and, as discussed above, has taken various steps to
accountforthéd act t hat the OES survey is not specifi
foreign labor programs. For administrative uniformity the Department believes that providing
one set of data, from a government conducted survey, has more benefits tham psitentially
less reliable surveys conducted by private organizations that could be discontinued or have
changes to their methodol ogy made without the
previously, employers already have a method for utilizing aesusther than the BLS OES
survey. If employers believe there are better surveys for their occupations than the BLS OES
survey, they may rely upon those surveys, either through the Prevailing Wage Determination

process or listing a valid wage survey assberce of the prevailing wage when submitting an
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LCA in the FLAG systent®® Indeed, the Department notes that the AAMC survey itself is often

used by employers as the source of the prevailing wage on their LCAs and PWD applications.

6. The Upper andIntermediate Wage Levels

Summary of Comments

Several commenters expressed concern that use wiete of theéop decileof the OES
distributionto approximatehe prevailing wage for Level IV workers producesexé¢! IV wage
above the 95th percelgidue to outlier wages at the top of the distribution and that this, in turn,
skews the intermediate wage | evels because th
|l evel so | and I V. Some commentergutliitedsa iCat:
data used to determine the level IV wage resulted, in some cakesginl and Il wage
determinations Aup to 26 percent higher than
an anonymous commenter stated that this methodo&sgyted in situations where thevel Il
wage increases to theTBercentile and theevel Il wage increases to the'®percentile. An
employer stated that the IFR methodology would produce clearly inaccurate prevailing wages in
industries with bimoda salary distributions. An individual commenter stated that tie 95
percentile represents workers finearimong the en
Similarly, afew commenters expressed concern about specific errors or discrepancies in
prevailing wages produced by the IRthe intermediate levelén individual commenter

asserted thad f 4377593 AreaCod8 OC Code combinationso there al

2520 CFR 655.731(a)(2)(ii)(B) and (C).
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Adi screpanci es i n ,te&c8mnried noted thasthedelnl wage far QA e
152031 in A[a]r ea wha theDe@rin®e® 8simatechveoacibthatGP?

percentiles higher than the prB-R Level IV wage which the Department estimated to béhat

67" percentile. Similarly, a trade association stated that its members rehati: Level ||

62" percentile wage is higher in many cases than théfié_evel IV 67th percentile wagén

these cases, commenters noted that the wage increases effattedHR appeared to be even

greater than the Department anticipated or intendedoBfrast, two commenters asserted that
prevailing wages published in the Departmentd
some cases, citing examples like a ldweage of $22,000 for Electrical Engineers in College

Station, Texas, much lower than enleyel wages indicated inMSFsurvey.

Response to Comments

To begin, the Department agrees with commenters that setting the top wage at the mean of
the upper decile skews the wages of the intermediate wage levels by including, sometimes
extreme, outliers. For the reasons given below, the Department continuésue that the
Level IV wage should be placed at the uppermost end of the OES distribution. However, to avoid
the statistical issues that resulted in overly inflated wages at both the upper and intermediate
wage levels under the IFR, the Department hasstetj the manner in which BLS will provide

data for the Level IV wage.

As the Department explained in the IFR, the highest wage level should be commensurate with
the wages paid to the most highly compensated workers in any given occupation bedause su

workers are also generally the workers with the most advanced skills and competence in the
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occupation, and therefore the type of workers who are similarly employed to the most highly
qualified H1B and PERM worker&® Again, it is generally the casethat as a wor ker 6s
education and experience increase, so too do his wages. Further, while the INA places baseline,
minimum skillsbased qualifications on who can obtain adBlor EB2 visa, it does not place

any limit on how highly skilled a worker can betn these programs. Thus, while the

Department necessarily discounted the lower end of the OES wage distribution in determining

the entrylevel wage, full consideration must be given to the uppermost portion of the

distribution in adjusting the Level IV age.

H-1B workers can be, and at least in some cases already are among the most highly paid, and
therefore likely among the most highly skilled workers within their respective occup&tions.
This is demonstrated by a review of the highest salaries @&ldlB workers in the most
common occupations in which-HB workers are employed. Indéal Year(FY) 2019, for
example, the most highly compensated Binonimmigrants employed as Computer Systems
Analysts commaretdannual wages as high as $450,000. Tigaté was $357,006 for-HB
workers in other Computer Occupations. The wages of workers at the 90th percentile of the OES
distribution for these occupations, by contrast, are significantly lower. Computer Systems

Analysts at the 90th percentile in the OdiStribution make approximately $142,220. That

238 Edward P. LazeaRroductivity and Wages: Common Factors and Idiosyncrasies Across Countries and
Industries, NATIONAL BUREAU OFECONOMIC RESEARCH 11/20L9, Working Paper 26428yailable at
http://www.nber.org/papers/w26428; David H. Autor & Michael J. Harfetting Tasks to the Test: Human
Capital, Job Tasks and Wag@$ATIONAL BUREAU OFECONOMIC RESEARCH 6/2009, Working Paper 15116,
available at httg/www.nber.org/papers/w15116.

237 Data on the actual wages paid telB workers shows that in some cases such workers are paid at or near the
very top of the OES wage distribution.
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figure is $144,820 for workers in other computer occupationsther words, HLB workers in

some instances make wages far in excess of those earned by 90 percent of all U.S. workers in the
same occupationndeed, a review of the wages of the top five percent highest earners among H

1B nonimmigrantsand therefore the earners likely to have the highest levels of education,
experience, and responsibilitg, the 16 occupational classifications that accounbfe percent

or more of all approved HB petitions in FY2019 shows that such workers make wages that are,

on average, at least 20 percent higher than those made by workers &t pleec@tile in the

OES wage distribution.

Further demonstrating thet1B workers can be and sometimes are among the most skilled
and competent workers in their occupations, an examination of the top end of the wage
distribution within the HLB program shows that, for-HB nonimmigrants with graduate and
bachel or theassb@agon ketveen education and income level begins to break down to
some extent. Among the most highly compensatddhivorkers, the higher the income level,
the more |likely the foreign wor¥Tisstronggnef i ci ar
suggests that individuals at the fourth wage level truly possess the most advanced skills and
competenc@ the only remaining parameters that can reasonably account for significant wage
differential® within their occupations, as additional years of edooadire largely irrelevant in

explaining wages among top earners. The U.S. workers who are similarly employed to the most

2% This analysis is based on data provided by U.S. Citizenship and ImmigBsivices and 2019 OFLC
Disclosure Data.
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highly qualified H1B workers are, therefore, also likely to be among the most highly skilled,

and, therefore, the most highly compeedgavorkers within the OES wage distribution.

The high levels of pay that the most skilledlB workers can command is also shown by the
fact that, due to their advanced skills, diversified knowledge, and competence, workers placed at
the fourth wage lesl are likely to be far more productive than their less experienced and
educated peers. Whereas experience itself generally increases on a linear basis, as a function of
age and time spent in an occupation, product.i
resnsibilities, as a function of experience and skills, do not. For example, the nature of senior
management or supervisory roles, in particular, means workers who serve as productivity
multipliers are more likely to fill such positions, which in turn tratest to higher wages.
Perhaps even more relevant to the -IBaww@lkenst ment 0
is the nature of the work these individuals do, which is highly specializetypindlly occuran
computer or engineeringelated fields. Irsuch occupations, experience and abilities can result in
exponentially divergent levels of productivity, which in turn means that workers with the most
advanced skills and competence can command wages far above what other workers in those

occupations dé>°

All of these considerations strongly indicate that U.S. workers similarly employed te the H
1B and PERM workers with the most advanced skills and competence are themselves among the
most highly skilled workers in any given occupation, and thereforetst highly compensated.

Thus, because the INA requires wages fekBiand PERM workers to be set based on the wages

239 ANDY ORAM & GREGWILSON, MAKING SOFTWARE: WHAT REALLY WORKS, AND WHY WE BELIEVE IT (2010).
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paid to similarly employed U.S. workers, taking into account education, experience, and
responsibility, and the Level IV wage is used fav ppportunities filled by the most highly
skill ed workers, the Level I V wage should, in

uppermost end of the OES distribution.

| mportantly, commenters by and | argtd-1lBi d not
workers in some cases are among the most skilled and educated workers in an occupation, and
therefore should be compensated at rates that reflect what the most skilled and educated U.S.
workers in those occupations make. Rather, as noted, comndentgry i mary concern W
statistical methodology the Department used to calculate the Level IV wage. Because the
Department agrees with commenters that the methodotmgginedcertainunforeseen flawst
has decided to take a new approach irfitred rule that, while still resulting in wage rates that
reflect what some of the most highly skilled, and therefore the most highly compensated
individuals in a given occupatipmake will eliminate the influence of outliers on prevailing
wage rates thaesult in anomalous and overly inflated rates at both the upper and intermediate
wage levelsin consequence, the Department has determined thia¢det IV should be
calculated as the $Qercentile of the OES distribution, as opposed to the meae opiber
decile used in the IFR. This change will reduce significantly, if not elimitte#anfluence of
outliers on wage rates because outlier data at the very upper end of the distribution will no longer

be a significant factor in how the Level IV waigecalculated.

I n particular, as commenters noted, the extr

outliers in an occupation in a geographic area may raise the mean of the upper decile of workers
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in that occupation and geographic area far above tlgamef the upper decile, which is thé"95
percentile. Thus, using the mean of the upper decile to calculate Level IV wages and derive

Level Il and 1ll wages may boost Level II, lll, and IV wages higher than the Department

anticipated or intended in thER. Changing to the §Qpercentile to calculate the Level IV

wages and derive Level Il and Il wages means the Level IV wages will more accurately reflect

the wages paid to workers with levels of education, experience, and responsibility comparable to
thetypical U.S. worker at the high end of the distribution, rather than workers with abnormally
high |l evels of compensation even for that par
senior software designer (OES codelP%6) that makes over $750(per year working in San

Jose, California in 2019 would affect the mean of the top decile, but would notta&86th

percentile wage figure of software engineers in San Jose, California, which was $207,200 in

2019, according to OES statistics. Thusing the mean of the top decile to calculate Level IV
wages and derive Levels Il and |11l wages all o
occupation in a geographic area to inflate Level Il, 1ll, and IV wages for an occupation in a

geographiarea.

In addition, there are other considerations weighing against using the mean of the upper
decile to calculate Level IV wages and derive Levels Il and Il wages. The extremely high wages
t hat empl oyers pay to fis uaggeogsphiaaregaofcautsddoeot s i n
necessarily mean that employers also pay high wages to other workers in the same occupation in
the same geographic area. Thus, using the mean of the top decile to calculate Level IV wages

and derive Levels Il and Il wagenot only inflate Level I, 1ll and IV wages so that they do not
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accurately reflect the overall wage distribution for an occupation in a geographic area, but also
introduces the potential for significant unpredictability in wages from year to year twdt is

based on any systemic change to the | abor

mar

designer that makes over $750,000 per year working in San Jose, California in 2019 and suppose

his employer agreed to let him work remotely in 2020, anthdned to Salt Lake City, Utah.

That decision would affect the mean of the top decile, reducing it in San Jose and increasing it in

Salt Lake City, but would not affect the respectiv® pércentiles of $207,200 in San Jose and
$157,290in SaltLakeCit¥ hangi ng t he work |l ocation for
affect the distribution of wages for 80 percent of software developers earning betweéeh the 10
and 90" percentiles in either San Jose or Salt Lake City. Software developers would sgill mak
more on average at the every level in San Jose than in Salt Lake City. Moreover, because the
OES survey does not necessarily capture the same workersvgegear, the unpredictability

in wages that can result from the presence and then absenceutifaarirothe wage data can

occur even if that same worker has not changed locations. The weakening of the linkage between

supply and demand factors affecting wages for most workers in an occupation and the Level Il,

lll, and IV wages was not the Departmhe6 s i nt enti on in the | FR,
| NAG6s wa g eUsmg tleéh percentilssinstead to calculate the Level IV wages and
derive Level Il and 11l wages for an occupation in a geographic area eliminates the distortions

and minimizes the excessive and unintended variability in Levels Il, Ill, and IV wages arising

fromthei ncl usi on of a few Asuperstarodo outliers
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Finally, the Department has decided to use a percentile calculation instead of a mean
calculation because the Department can produce such data more efficiently. In addition,
experiencewit t he | FRO6s met hodol ogy has demonstrate:
of the OES distribution, such as of a decile, can in some cases result in exceedingly small sample
sizes being used to produce the wage figure, which make the figure prpadtestially less

reliable.

Based on its review of the comments received, the Department also believes that a percentile
calculation will be easier for employers, workers, and the public to understand than a mean
calculation. As noted above, some commentdiallenged the wage figures provided under the
IFR as being incorrect because some wages the Department estimated as falling'at the 62
percentile wage were significantly higher than what the Department had described &5 the 67
percentile wage underelold methodology. While, for the reasons given above, it is likely that
this occurred in some cases due to the presence of outliers in the data used to calculate the Level
IV wage, there is also another explanation. Specifically, describing the wagesfigoduced
under the old methodology and the I FR6s metho
IFR, simply a shorthand way of describing a rough approximation of what a mean calculation
yields For example, under the old methodology, the Levelvige was provided as the mean of
the upper twethirds of the OES distribution, meaning the average of the wage data falling
between the 33and 108" percentiles. The midpoint of that portion of the distribution is the 67
percentile, but its mean willat necessarily be the 8percentile. Put more simply, the average

of a set of numbers does not always fall at the median of those numbers. As a result, discussing
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two different means calculated based on different portions of the distributions by aegscribi
them as percentiles gives a false sense of comparability, as demonstrated by some of the

discrepancies raised by commenters.

To avoid confusiombouthow it describes the wages it provides going forward, the
Department willspeak more clearly about tkends of data it is providingnd will consequently
report the wage based on a percentile calculation. This means that the Department will no longer
take the average of portion of the wage distribution, but instead will provide a wage that falls at a

paricular predetermined point within the distribution.

As to the precise values of the intermediate levels, the Department notes that it will continue
to calculate the two intermediate wage levels in accordance with 8 U.S.C. § 1182(p)(4), which
provides that, in establishingafotiri er wage structure, A[ w] here a
has only 2 levels, 2 intermediate levels may be created by dividing by 3, the difference between
the 2 levels offered, adding the quotient thus obtained to théefredtand subtracting that
quotient fr om?fhiedLSOES wmey is, lakpvoeided i the statute, an
existing survey that has | ong provided two wa

prevailing wage rate¥'!

2408 U.S.C. § 1182(p)(4).

241BLS also produces data for the public from the OES survey that is divided into five different wage levels.

However, the public data BLS produces is not broken down with the level of granularity by area of employment
needed to admi ni sinigrantanchneninbn@nard pragnarasnwhiéhsis wihy BLS has also long
produced a separate dataset with two wage |l evels for t|
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The Departmenuill apply the statutory formula as follows: the difference between the two
levels provided by the OES survey data is 55 percentiles. Dividing this by three yields a quotient
of 18.33 This quotient, added to the value of the Level | wage at the 35th pércgiaids a
Level Il wage at approximately the 53rd perceniilhen subtracted from the value of the Level
IV wage at the 90th percentile, the quotient yields a Level 11l wage at approximately the 72nd

percentile of the OES distribution.

Finally, while eliminating the influence of outliers on how the upper level wage is calculated
and moving to percentile calculations will reduce unpredictability in the data, prevent the
inflation of wages beyond the levels the Department has determipeapapte, and make the
wage structure easier to understand for the public, it is possible that there will continue to be
anomalies as the Department moves feonmeanbasedo a percentilebasednethodology.

However, the Department does not expect thebdecommon.

7. Other SuggestedAlternatives and Additional Comments

Onepublic policy organization suggested the Department sheglgireuse of a government
survey to determinprevailing wagesstating the INA does not require the Departtrierpermit
use of other sources apgpressing concernthatmp | oyer s fAhave routinely
prevailing wage sources thatdo notfitthe ndependent authoritative s
legitimate source of wage information.

The Department believes that allowing employers the flexibility of choosing to use an

independent authoritative source or another legitimate source of wage data provides a backstop
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for cases in which OES data on an occupation in a given region is iretfiicithe OES data
provides an anomalous result. This flexibility serves the goal of ensuring that the wage
requirement actually reflects the market wage for the job.
Anotherpublic policy organization stated it is unclear hiodependenauthoritative and
othernoROES sour ces iegoemmpearraet etdo OQEFSL br evai l i ng wac
Department tawonduct a study comparing Of&sed wages and wages produced by private
surveysandne@ES sources Ato i dentimhyiwhéi b@GEEsbDheéenmne
sources.
The quality of independent wage surveys is an important subject to which OFLC pays
attention and will continue to pay attention. Although private surveys are conducted
independently of the Department, the Departnireits regulations and guidance has set
standards that private surveys must attain. As discussed above, the regulations restrict
independent authoritative sources to publications within 24 months of the application and require
them to use recent and valdta®?*’l ndependent sources must be fr e
with recognized standards and §rincipals in p
Guidance that the Department issued in 2009 requires that wage data collected by an
independent authoritative swe is for similarly employed workers, meaning workers having
substantially similar levels of skill§he survey should contain a representative sample of wages
within the occupation that comports with recognized statistical standards and principles in

producing prevailing waged'he Department provides a set of minimum survey standards in

24220 OFR 655.731 (b)(3)(iii).
2431d. at655.731 (b)(3)(iii)(C)(4).

180



DISCLAIMER: This regulation has been submitted to the Office of the Federal Register (OFR) for
publication, and is currently pending placement on public inspection at the OFRIlamétion in the

Federal Register. This version of the regulation may vary slightly from the published document if minor
technical or formatting changes are made during the OFR review process. Only the version published in
the Federal Register is theiofal regulation.

Appendix E of the 2009 Guidance and encourages employers to reference these standards when
seeking to use an independent authoritative source as the prevailing/Nvetgn
documentation on the methodology used to conduct the survey and the validity of the
methodology used in computing the occupational wage data covering the area of intended
empl oyment must be kept in the emmtlobager 6s dat
investigation Two commenters suggestdok Department should combine data collected by the
OES survey with fAcertain data from pritwate, i
produce prevailing wages thabuld more accurately refleskill, education, and
experiencdevelsthan wages determined using OES pay band data alone. One of these
commentersuggesteB L S coul d Al ayer o the private survey
andasserted this would not be difficult becaus@Biworkers are ravily concentrated in IT
occupationghat areincluded in private surveysioughthe commenter acknowledged private
surveys are not available for all occupations and localiDéser general suggestions included
applying a higherwagefit e c h ¢ conappding adigherwages At he number of
visasgr ow for an employer. 0

The Department does not believe that combining or layering data from studies that may not be
measuring quite the same occupations in the same regions would yield more aesutite r
OES data is comprehensive and reliable. As the commenter acknowledged, private survey data is
not available for some occupations and localities. An advantage of the OES survey is that it
all ows uniformity in the Dtageaouldbedostifthe met hodo

Department adopted the commentersd proposal
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for cases where private survey data may be more accurate. As discussed, using other
authoritative or legitimate sources is an option avhelatemployers.
Variouscommenters asserted increased wageter the IFR methodologyould
havenegative macroeconomic impacts, includibain drain and loss of American
competitiveness in a global economsiifling innovation in areas like afitial intelligence and
manufacturing 4.0; increased prices for or elimination of products and services; elimination or
increased outsourcing of jobs amdeneral reduction in labor demand; and reduced revenues,
including local, State, and Federal taxerue and reduced consumer spending from foreign
workers and studentslany commenters also expressed concern that the higher IFR wages
would result in increased outsourcing of jobs, rather than increased opportunities for U.S.
workers. One of these comnters noted that U.S. employers can hire workers through foreign
affiliates and cited a Wharton School of Business study findiiggHestrictiondi c a u s e d
foreign affiliate employment increases at the
The Department doe®t anticipate that the harms the commenters envisage will be the
consequences of more accurately calculating prevailing waged Bfaihd PERM workers.
Some of the consequences are possible, but in setting wage requirements, Congress accepted that
there would be costs resulting from its chosen means of protecting U.S. workers. The
Department has not been assigned the function
Department s obligation under t he payMiththeis t o m
occupations and qualifications.
Two public policy organizations believed the Department must address employer

mi sclassification of job opportunities by rev
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before DHS petitions are approvedensure that wage levels match up with age, education, and
experienceo to ensure the employer is paying
commenters asserted some employer petitions contain the same prevailing wage for different job
opportunitiessuch as listing the same wage for a software engineer and a senior software
engineer.

These comments propose actions that may be undertaken by DHS but not by the Department.
The Department cannot review DHS petitions before DHS approves them.

Sone commentersuggestediew definitionsot h e t e r mséandiemmppl | ooyyneernt , 6
enhanced regulation of foreign labor recruiters, a ban of staffing companies froriBe H
program, and enhancedge protections in the-BIA program Other commentersxpresed
concerns related to DHS regulations and recent rulemaking either unrelated or not directly
related to this rulemaking, including a DHER regarding specialty occupation determinations.

These comments express concerns or provide suggestioegdbatl the scope of this

rulemaking Accordingly, they need not be addressed in this preamble.

V. Amendments to the Computation of Prevailing Wage Levels Created by the Final Rule

I n I'ight of the foregoing, t hiorsatfpart2@ | rul e a
sections 656.40 and 655.731 to reflect the wage level computations the Department will use to
determine prevailing wages in thelB, H-1B1, E3, EB-2, and EB3 classificationsThese
amendments are in accordance with e Pr e s itdiemd 6Q8r cEexre c(uE. O. ) 13738
American and Hire American, 0 which instructed

new guidance, to supersede or revise previous rules and guidance if appropriate, to protect the
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interests of United States workersimhme admi ni stration ¥4 our i mmi (
Additionally, the Department has determined that the existing prevailing wage levels were
artificially low and provided an opportunity for employers to hire and retain foreign workers at
wages well below whaheir U.S. counterparts earn, creating an incentive to prefer foreign
workers to U.S. workers, an incentive that is at odds with the statutory scheme and causes
downward pressure on the wages of the domestic workforce. Therefore, the amendments
discussedbelow revising the wage provisions at 20 CFR 655.731 and 656.40 will ensure the
prevailing wage levels reflect the wages paid to U.S. workers with similar experience, education,
and responsibility to those possessed by similarly employed foreign workers.

1. Prevailing Wage Levels Based on the OES in the Permanent Labor Certification

Program (20 C.F.R§ 656.40)

ThelFR amenadthis sectiorto codify the practice of using four prevailing wage levels and
to specify the manner in which the wages levels are calculated. Additionally, the IFR
incorporated minor technical amendments to clarify the prevailing wage process and to codify
the Departme t 6 s pfrhaving the ©ELC Administrator announce, via a notice of
implementation, annual updates to OES wage dditer. a carefulreview of hecommentsand
as discussedbove this final ruleadoptsa revised wage level computation methodolagg
otherclarifying and technical amendments t656.40

Paragraph (b)(2)(ii)(A) describes the computation of the Level | Wage following

implementation of transition wage rates specified under paragraph (b)(ZJ{i§)first wage

244 SeeExec. Order 13788, 82 FR 18,837 (Ap8, 2017).
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leveld calculated as thmean of the fifth decile of the OES wage distribution under thé IFR
will now be calculated as the tBEpercentile of the wage distribution for the most specific
occupation and geographic area available. Roughly speaking, this means that the Level | Wage
will be adjusted downward from tla@proximatet5th percentile under the IFR to tlesact35"
percentile of the relevant OES wage distribution in this final rule.

Next, paragraph (b)(2)(i))(D) provides that the Level IV Wagalculated as the mean of
the upper decile of the OES wage distribudiomill now be calculated as trexact90"
percentile of the wage distribution for the most specific occupation and gemgasgén
available. This means the Level IV Wage will decrease approximately from fheeg&entile
under the IFR t@xactlythe 99" percentile of the relevant OES wage distribution. Furthberes
the Department is unable to compute a Level IV Wagariasccupation and geographic area
due to wage values exceeding the uppermost interval of the OES wage interval methodology, the
Level IV Wage will be the highest of: (1) the current hourly wage rate applicable to the highest
OES wage interval for the spécioccupation and geographic ai@dso known as the footnote
wage) or (2) themeanof the wages of all workers for the most specific occupation and
geographic area available.

For the two intermediate levels, Il and Ill, the Department will continuelyoon the
mathematical formula Congress provided in the B Thus, new paragraph (b)(2)(ii)(B) states

that the Level Il Wage shall be determined by first dividing the difference between Levels | and

#5See8 U.S.C. A 1182(p)(4) (AWhere an existing government
be created by dividing by 3, the difference between the 2 levels offered, adding the quotient thus obtained to the first
levelandsubitact i ng that quotient from the second |l evel. o).
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IV by three and then adding the quotient to the contpusdue for Level I. The Level Il Wage

is defined in new paragraph (b)(2)(ii))(C) as a level determined by first dividing the difference
between Levels | and IV by three and then subtracting the quotient from the computed value for
Level IV. This yields seond and third wage levels at approximately thel5Bd 72d

percentiles, respectively, under this final rule as compared to the computations under the IFR,
which placed Level IWageat approximately the @@l percentile and Level INVageat

approximatey the 78h percentile.

Section 656.40(b)(2)(ii) in the IFR explained that the OFLC Administrator will publish the
prevailing wage rates at least once in each calendar year, on a date to be determined by the
Admini strator, codifying the Deppatesto @ESmwagés cur
data via a notice of implementation, ratliean publishing multiple prevailing wage rates in the
Federal RegisterThe Department has adopted the language of the provision without change, but
hasmade a minor technical change movihg provision to paragraph (b)(2)(iw) orderto
accommodate revisions to the wage level computation provisions in this final rule.

The Department is adopting without change revisiorgs66.4Qb)(2) that provide greater
precision in the language usedbyhangi ng t he term ADOLO to ABLSC
entity administers the OES survey and el i mina
provided in (b)(3) of this section.d Because
regulation exacyl how the prevailing wage levels are calculated, the revised text also removes
the existing reference to how the levels are calcubateda me |l v t he reference to
meadand wil |l instead read: Alf t heprpvailng opport |

wage for labor certification purposes shall be based on the wages of workers similarly employed
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using the wage component of the OES survey, in accordance with subparagraph (b)(2)(i), unless
the employer provides an acceptable survey undegragias (b)(3) and (g) of this section or
elects to utilize a wage permitted under para
adopting without change the revisions to paragraph (a) that remove-aidaie reference to
the role of the SWA#® the prevailing wage determination process amdnnecessary reference
to fAarithmetic meano that is specified in oth

2. Amending the Wage Requirement for LCAs in the B, H-1B1, and E3 Visa

Classifications (20 CFR 655.731)

ThelFR mademinor technical amendmentsttas sectiorto remove outf-date references,
clarify use of the BLS6s OES survey and ot her
wages, and specify that these determinations will be made in a manner consisttrg with
amended section 656.40(b)(After a careful review ofrte comments and as discussed above,
this final rule adopts, without change, theteifying and technical amendments to § 624..

This final ruleadoptsamendments to paragraph (a)(2)(ii)tAat removesn outof-date
reference to SWAs6 role in the prevailing wag
and to provide for operational flexibilities in the future with respect to where PWD requests are
processed. Neagricultural PWD equests are no longer processed by SWAs; since 2010 they
have solely been processed by the Department at a National Processing Center (NPC). PWD
requests are primarily adjudicated by the NPWC, located in Washington, D.C., but through
interoperability, theynay be processed by any NPC. The regwatext is amended to reflect
current DOL practice and to provide maximum flexibility for DOL to ensure PWDs are issued in

a timely manner.
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The Department also adopts without change revised language in § 68@8bre clearly
explains the Department wil/l use BLS6s OES su
this paragraph, as well as an additional sentence that specifies these determinations will be made
in a manner consistent with amended § 656.4R)bJ(he revised language in paragraphs
@)()(i1), (@)(2)(i)(A), and (a)(2)(ii)(A)(2) also includes technical and clarifying revisions
regarding other permissible wage sourées, @pplicable wage determinations under the Davis
Bacon Act or McNamar® 06 dfla Service Contract Act), as well as other independent
authoritative or legitimate sources of wage data in accordance with paragraph (a)(2)(ii)(B) or
©).

This final rul e adopts without change | angua
meanaoriamgrpph (a)(2)(ii) and now states fHAéthe
of workers similarly employed as determined by the OES survey in accordance with 20 CFR.
656.40(b)(2)(i)éo The revi si-BBneninmigemt C®Y 0 elcy
changing thelBehemniemmoiegtantfifs) 0 in paragraph
furtherprovide thatan NPC will continue to determine whether a job is covered by a collective
bargaining agreement that was negotiated at-dength but in the event the occupation is not
covered by such agreement, an NPC will determine the wages of workers similarly employed
using the wage component of the BLS OES, unless the employer provides an aceggable
survey. An NPC will determine th@evailing wage in accordance wisection212(n) and

212(t) of the INA and in a manner consistent with the newly re@8edFR656.40(b)(2).
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3. Transition Wage Rates for Implementing Changes Created by the Final Rule

As statedn thelFR, the Departmerdpplied the new regulations to applications for
prevailing wage determination pending with the NPWC as of the effective date of the regulation;
applications for prevailing wage determinations filed with the NPWC on or after the effective
date of the reguteon; and LCAs filed with the Department on or after the effective date of the
regulation where the OES survey data is the prevailing wage source, and where the employer did
not obtain the PWD from the NPWC prior to the effective date of the regulbttovever, the
Department received a number of comments expressing concerns that immediate implementation
of the revised wage levels may have a significant negative impact on the economy, and that a
phased implementation of the revised wage levels is app®poiallow employers to adjust to
the new computation methodology and plan payroll, budget, and contractual obligations
accordingly.

To address these concerns and support an orderly and seamless transition between the rules,
the Department is adding paragraph (b)(2)(iii) to this set¢tigorovide a phased implementation
period to the new prevailing wage levelsshort transition perid also allowghe Department to
implement necessary changes to program operat@sS,wage databasemnd technology
systems, and to provide training and technical assistance to the NPC, employers, and other
stakeholders in order to familiarize them withanges required by thisal rule. The wage level
computations contained in this section will oafyplyto applications for prevailing wage
determination pending with the NPWC on or during the effective date(s) of each transition

period; applications foprevailing wage determinations filed with the NPWC on or during the
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effective date(s) of each transition period; and LCAs filed with the Department on or during the
effective date(s) of each transition period where the OES survey data is the prevageng w
source, and where the employer did not obtain the PWD from the NPWC prior to the effective
date(s) of each transition period.

Accordingly, paragraph (b)(2)(iii)(A) describes the computations of the wage levels for the
period beginning on the effectidate of this final rule through June 30, 2021. The Level | Wage
will continue to be calculated as theeanof the lower onehird of the wage distribution for the
most specific occupation and geographic area available, wcjinlyapproximates the 17
percentile of the wage distribution. The Level IV Wage will continue to be calculated as the
meanof the upper twehirds of the wage distribution for the most specific occupation and
geographic area available, whigughlyapproximates the & percentileof the wage
distribution. For the two intermediate levels, Il and Ill, the Department will continue to rely on
the mathematical formula Congress provided in the INA.

Paragraph (b)(2)(iii)(B) describes the computations of the wage levels for the period
beginning on July 1, 202through June 30, 2022. The Level | Wage will be set as either (1) 90
percent of the wage value calculated at thth BBrcentile of the wage distribution under
paragraph (b)(2)(ii)(A), or (2) theeanof the lower onghird of the wage distribution under
paragraph (b)(2)(iii)(A)(1), whichever is highest. The Level IV Wage will be set as either (1) 90
percent of the wage value calculated at thth p@rcentile of the wage distribution under
paragraph ({2)(ii)(D), or (2) themeanof the upper twethirds of the wage distribution under

paragraph (b)(2)(iii))(A)(2), whichever is highest. For the two intermediate levels, Il and Ill, the
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Department will continue to rely on the mathematical formula Congresglpd in the INA
based on the wage levels derived under this paragraph.

Paragraph (b)(2)(iii)(C) describes transition wage rates that will apply only to LCAs and, as
applicable, applications for prevailing wage determinations submitted by employergydeekin
employ a H1B nonimmigrant worker in job opportunity where sucti Bl nonimmigrant worker
was, as of October 8, 2020, the beneficiary of an appretd@ Petition or eligible for an
extension of his or herHB visa status under AC21, and eligibleoegranted immigrant status
but for application of the per country visa limitations or remains eligible for an extension of his
or her H1B visa status at the time the LCA is filed.

Where these requiremergsrtaining to job opportunities for which LCAsediled are met,
paragraph (b)(2)(iii)(C)(1) describes the computations of the wage levels for the period
beginning on July 1, 202through June 30, 2022. The Level | Wage will be set as either (1) 85
percent of the wage value calculated at tHe @& entile of the wage distribution under
paragraph (b)(2)(ii))(A), or (2) theeanof the lower onghird of the wage distribution under
paragraph (b)(2)(iii)(A)(1), whichever is highest. The Level IV Wage will be set as either (1) 85
percent of the wage valwalculated at the $0percentile of the wage distribution under
paragraph (b)(2)(ii)(D), or (2) thmeanof the upper twethirds of the wage distribution under
paragraph (b)(2)(iii))(A)(2), whichever is highest. For the two intermediate levels, Il atiakelll
Department will continue to rely on the mathematical formula Congress provided in the INA
based on the wage levels derived under this paragraph.

Paragraph (b)(2)(ii))(C)(2) describes the computations of the wage levels for the period

beginning on Jyl 1, 2022 through June 30, 2023. The Level | Wage will be set as either (1) 90
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percent of the wage value calculated at tHe @& centile of the wage distribution under
paragraph (b)(2)(ii))(A), or (2) the wage value provided from the calculation sjgeaifaer
paragraph (b)(2)(iii)(C)(2)(i), whichever is highest. The Level IV Wage will be set as either (1)
90 percent of the wage value calculated at tiep@@centile of the wage distribution under
paragraph (b)(2)(ii)(D), or (2) the wage value provided from the calculation specified under
paragraph (b)(2)(iii)(C)(2)(ii), whichever is highest. For the two intermediate levels, Il and lll,
the Department wiltontinue to rely on the mathematical formula Congress provided in the INA
based on the wage levels derived under this paragraph.

Paragraph (b)(2)(iii)(C)(3) describes the computations of the wage levels for the period
beginning on July 1, 2028 rough Jue 30, 2024. The Level | Wage will be set as either (1) 95
percent of the wage value calculated at tHe @& centile of the wage distribution under
paragraph (b)(2)(ii)(A), or (2) the wage value provided from the calculation specified under
paragraph (bR)(iii)(C)(2)(i), whichever is highest. The Level IV Wage will be set as either (1)
95 percent of the wage value calculated at tiep@@centile of the wage distribution under
paragraph (b)(2)(ii)(D), or (2) the wage value provided from the calculatiecifeed under
paragraph (b)(2)(iii)(C)(2)(ii), whichever is highest. For the two intermediate levels, Il and lll,
the Department will continue to rely on the mathematical formula Congress provided in the INA
based on the wage levels derived under thiagyvaph.

Following this transition period and beginning on July 1, 2024, paragraph (b)(2)(iii)(C)(4)
requires that all prevailing wage calculatidoasjob opportunities for which LCAs are fileshall
be provided by the OFLC Administrator as specified updeagraph (b)(2)(ii) of this section.

Where the Department is unable to compute a Level IV Wage under paragraph (b)(2)(iii) for an
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occupation and geographic area due to wage values exceeding the uppermost interval of the OES
wage interval methodology, graph (b)(2)(iii)(D)specifies that the OFLC Administrator shall
determinghe Level IV Wagesthe highest of: (1) the current hourly wage rate applicable to the
highest OES wage interval for the specific occupation and geographic area, omi2ptioé

the wages of all workers for the most specific occupation and geographic area available.

V. Statutory and Regulatory Requirements

A. Executive Orders 12866 (Regulatory Planning and Review), Executive Order 13563

(Improving Regulation and Regulatory Rewsg, and Executive Order 13771 (Reducing

Regulation and Controlling Regulatory Costs)

Under E. O. 12866, the OMBO6s Office of I nforn
determines whether a regulatory action is significant and, therefore, subject to the requirements
of the E.O. and review by OMB8 FR 51735 Section 3(f) of E.O. 12866edf i nes a fAsi gni
regul atory actiondo as an action that is 1|ikel
economy of $100 million or more, or adversely affects in a material way a sector of the
economy, productivity, competition, joltbe environment, public health or safety, or State,
local, or tribal governments or communities (also referred to as economically significant); (2)
creates serious inconsistency or otherwise interferes with an action taken or planned by another
agency; (3 materially alters the budgetary impacts of entitlement grants, user fees, or loan
programs, or the rights and obligations of recipients thereof; or (4) raises novel legal or policy
i ssues arising out of | egal pnmiplaasetferthintheé he Pr e
E.O. Id. Pursuant to E.O. 12866, OIRA has determined that this is an economically significant

regulatory actionHowever, OIRA has waived review of this regulation under E.O. 12866,
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section 6(a)(3)(A)Pursuant to the Congresaal Review Act (5 U.S.C. 801 et seq.), OIRA has

designated that this rule is a fAimajor rul e, o
E.O. 13563 directs agencies to propose or adopt a regulation only upon a reasoned

determination that its benefits justify ttests; theegulationis tailored to impose the least

burden on society, consistent with achieving the regulatory objectives; and in choosing among

alternative regulatory approaches, the agency has selected those approaches that maximize net

benefits. E.013563 recognizes that some benefits are difficult to quantify and provides that,

where appropriate and permitted by law, agencies may consider and qualitatively discuss values

that are difficult or impossible to quantify, including equity, human digfaiyness, and

distributive impacts.

Outline of the Analysis

Sectionlll.B.1 describeghe needfor thefinal rule,andsectionlll.B.2 describeshe process
usedto estimatethe costsof therule andthe generainputsusedto reachtheseestimates suchas
wagesandnumberof affectedentities Sectionlll.B. 3 explainshow the provisionsof thefinal
rulewill resultin costsandtransferpaymentsandpresentshe calculationghe Departmentsed
to reachthe costandtransferpaymentestimatesin addition this sectiondescribeshe qualitative
transferpaymentsandbenefitsof the changesontainedn thisfinal rule. Sectionlll.B.4
summarizeshe estimatedirst-yearand10-yeartotal andannualizectosts perpetuatedosts,
andtransferpaymentsof thefinal rule. Finally, sectionlll.B.5 describesheregulatory
alternativeghatwereconsideredluringthe developmenof thefinal rule.

Summary of the Analysis
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The Department expects that the final rule will result in costs and trapgasfments. As
shown in Exhibit 1, the final rule will have an annualizegtof $2.90 million and a total 10
year cost of $20.34 million at a discount rate @rcent in 2019 dollafs The final rule will
result in annualized transfer payments of $Z48lion and total 16year transfer payments of
$105.16 billion at a discount rate op@rcent in 2019 dollafs” When the Department uses a
perpetual time horizon to allow for cost comparisons under E.O. 13771, the annualized cost of

this final rule is .86 million at a discount rate of 7 percent in 2016 doftars.

Exhibit 1: Estimated Monetized Costs and Transfer Payments of the Final Rule (2019 $ Millions]
Costs Transfer Payments
10-Year Total with a Discount Rate of 3% $23.47 $130,830
10-YearTotal with a Discount Rate of 7% $20.34 $105,157
Annualized at a Discount Rate of 3% $2.75 $15,337
Annualized at a Discount Rate of 7% $2.90 $14,972
Perpetuated Costs* with a Discount Rate of 7% (2016 $ Millions) | $1.86

The total cost associated with the final rule includes only rule familiarization. The rule is not

expected to result in any cost savings. Transfer payments are the result of changes to the

245 The final rule will have an annualized net cost of $2.75 million and a totp¢dOcost of $23.47 million at a

discount rate of 3 percent in 2019 dollars.

247 The final rule will result in annualized transfer payments of $15.34 billion and tet@dtransfer payments of

$130.83 hillion at a discount rate of 3 percent in 2019 dollars.

248 To comply with E.O. 13771 accounting, the Department multiplied thialiaitd then constant rule

familiarization costs (initial cost of $4,077,113; constant costs of $2,316,661 in 20193%) by the GDP deflator

(0.94242) to convert the cost to 2016 dollars (initial cost of $4,077,113; constant costs of $2,316,661 in 2019%). The
Department used this result to determine the perpetual annualized cost ($2,431,831) at a discount rate of 7 percent in
2016 dollars. Assuming the rule takes effect in 2020, the Department divided $2,431,831 byHidvequals

$1,855,232. This amountflects implementation of the rule in 2020.
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computation of prevailing wage rates for employment opporésnihat U.S. employers seek to
fill with foreign workers on a temporary basis througiiB, H-1B1, and E3 nonimmigrant
visas?* See the costs and transfer payments subsections of section I11.B.3 (Bykfadiject
Analysis) below for a detailed explaraii

TheDepartmentvasunableto quantify sometransferpaymentsandbenefitsof thefinal rule.
TheDepartmentlescribeshemqualitativelyin section 111.B.3 (Subjecby-Subject Analysis).
1. Need for Regulation

The Department has determined that this rulemaking is needed to update the computation of
prevailing wage levels under the existing foier wage structure to better reflect the actual
wages earned by U.S. workers similarly employed to foreign warkéminate economic
incentive or advantage in hiring foreign workers on a permanent or temporary basis in the United
States, and further the goals of E.O. 13788, Buy American and Hire AmeSax82 FR 18837.
The AHiIire Amer i c anriiculatas the exdcutivedranehH policyttcerigotousty. a
enforce and administer the laws governing entry of nonimmigrant workers into the United States
in order to create higher wages and employment rates for U.S. workers and to protect their
economic interestld. sec. 2(b). It directs Federal agencies, including the Department, to
propose new rules and issue new guidance to prevent fraud and abuse in nonimmigrant visa

programs, thereby protecting U.S. workedssec. 5.

249 ps explainedijnfra, the Department did not quantify transfer payments associated with new certifications under
the Permanent Labor Certification Program (e.g,Z=#hd EB3 classifications) because they arpe&oted to bele
minimis.
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The Department is therefore anakng its regulations at Sections 656.40 and 655.731 to
update the methodology it will use to determine prevailing wages using wage data from the BLS
OES survey for job opportunities in thel®, H1B1, E3, and permanent labor certification
programs. Theeports discussed and analyses provided in the preamble above explain how
application of the current wage methodology for the-teemr OES wage structure fails to
produce prevailing wages at a level consistent with the actual wages earned by U.S. workers
similarly employed to foreign workers and, therefdvas a suppressive effect on the wages of
U.S. workers similarly employedhe Department has a statutory mandate to protect the wages
and working conditions of U.S. workers similarly employed from agtveffects caused by the
employment of foreign workers in the United States on a permanent or temporary basis.

2. Analysis Considerations

The Department estimated the costs and transfer payments of the final rule relative to the
baseline (the reguliains governing permanent labor certifications at 20 CFR part 656 and labor
condition applications at 20 CFR part 655, subpart H).

In accordance with he regul atory analysis guiddmadnce ar-t
consi stent wi ¢phnactitel ia prévieys eulerhakiregs thid regulatory analysis
focuses on the likely consequences of the final rule ¢osts and transfer payments that accrue
to entities affected). The analysis covedsyears(from 2021 through 203@d ensure it capres
majorcosts and transfer paymetmtsit accrue over time. The Department expresses all
quantifiable impacts in 2019 dollars and uses discount ratearaf 3percent, pursuant to

Circular A-4.
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Exhibit 2 presents the number of entities affectethiyfinal rule. The number of affected
entities is calculated using OFLC performance data from fiscal years (FY) 2018, 2019, and 2020.
The Department uses them throughout this analysis to estimate the costs and transfer payments

of the final rule.

Exhibit 2: Number of Affected Entities by Type (FY 20182020 Average)
Entity Type Number
Unigue H1B Program Certified Employe®8 58,750
H-1B Program Certified Worker Positions with Prevailing Wage Set by’BES 904,445
Unique PERM Employe?&? 24,563

Estimated Number of Workers and Change in Hours

The Department presents the estimated average number of foreign worker applicants and the
change in burden hours required for rule familiarization in section I11.B.3 (Stlbje8ubject
Analysis).

Compasation Rates

In section 111.B.3 (Subjeeby-Subject Analysis), the Department presents the costs, including
labor, associated with implementation of the provisions contained in this final rule. Exhibit 3
presentshe hourly compensation rates for the occupational categories expected to experience a

change in th@umber of hours necessary to comyith the final rule. The Department used the

250 The total unique LCA employers #1918, 2019, and 2020 were 57,682, 63,027, and 55,540, respectively.

251 The total number of worker positions associated with LCA certifications that use OES prevailing vatges in
2019, and 202@vere 1,022,908, 907,732, and 782,696, respectively.

252The unique employers 2018, 2019, and 2020ere 28,856, 23,596, and 21,236, respectively.
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BLS mean hourly wage rate for private sector human resources spetfdli&dge rates were
adjusted to reflect total compensation, which includeswage factors such as overhead and
fringe benefits (e.g., health and retirement benefgusedan overhead rate of 17 percéft
andafringe benefits ratbased orthe ratio ofaverage total compensation to average wages and
salaries in 2019. For the private sector employees, we used a fringe benefits rate of 42°percent.

The Department received one comment on the adjustment of wage rates to reflect total
compensation. Oneommenter said the Department had underestimated the cost of the program
because fringe and overhead were included in calculations of costs and transfers. In response to
the commenterds concern, the wage tanathsf er ca
include overhead or fringe benefits; they are raw wages. Overhead and fringe benefits were only
applied to staffing wages in the cost section
application was incorrect when suggesting how they appéied. The 17 percent overhead rate
is not applied after calculating the fringe rate; instead, the fringe rate and the overhead rates are
applied simultaneously to wages as shown in Exhibit 3.

The fringe wage rate is based Bmployer Costs for Empyee Compensation data which
includespaid leave; supplemental pay (i.e., overtime and premium, shift differentials, and
nonproduction bonuses); insurance (i.e., life, health, gbort disability, and longerm

disability); retirement and savings; andadly required benefits (i.e., Social Security, Medicare,

23 Bureau of Labor Statistics. (2019). May 2019 National Occupational Employment and Wage Estima®dd 13

T Human Resources Specialist. Retrieved from: https://www.bls.gov/oes/current/oes131071.htm.

»®4Cody Rice, U.S. Environmental Protection Agency, 006Wa
I nventory Program, 66 J u wors.gol/@ocumen®?D=ERAQIOPRTRH406500006w. r e gul a1
®BLS. (2019). 12019 Employer Costs for Employee Compen
https://www.bls.gov/news.release/ecec.toc.htm. Ratio of total compensation to wages and salaries for all private

industry workers
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feder al unempl oyment insurance, state unempl o
As wages increase the costs associated with paid leave, retirement savings, and supplemental pay
will also increase.

The Department used the hourly compensation rates presented in Exhibit 3 to estimate the

labor costs.
Exhibit 3: CompensationRates(2019dollars)?°¢
Hourly
Position BasengrIy Wage Fringe Rate OverheadCosts Compensation
ate
@) (b) (c) Rate
d=a+b+c

HR Specialist $32.58 $13.81($32.58x 0.42) $5.54($32.58x 0.17) $51.93

3. Subjectby-Subject Analysis

The Departmentos analysis below covers the e
final rule. In accordance with Circular#, the Department considers transfer payments as
payments from one group to another that do not affect total resousskdbbe/to society. The
regulatory impact analysis focuses on the costs and transfer payments that can be attributed
exclusively to the new requirements in the final rule.
Costs

The following section describes thestsof the final rule.

Rule Familarization

When thdfinal ruletakes effegtexisting employers of foreign workers withH8, H-1B1, E

3 visas, and those employers sponsoring foreign workers for permanent employment, will need

256Numbers may slightly differ due to rounding.
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to familiarize themselves with the new regulations. Cqusatly, this imposes a oitiene cost

for existing employers in the temporary and permanent visa programs in the first year. Each year,
there are new employers that participate in the temporary and permanent visa programs.
Therefore, in each year subsedquerthe first year, new employers will need to familiarize
themselves with the new regulations.

To estimate the firsyear cost of rule familiarization, the Department calculated the average
(83,319 number of unique employers requesting Bl certificationsand PERM certification&’
The average number of uniquell® and PERM employer838,3129 was multiplied by the
estimated amount of time required to review the rule (1)f68This number was then
multiplied by the hourly, fully loaded compensati@ater of Human Resources Specialists
($51.93 per hour)This calculation results in an initial cost of $4.33 million in the first year after
the final rule takes effect. Each year after the first year the same calculation is done for the
average number of meunique employers requestingB and PERM certifications in FY 2019
and FY 2020 (47,339j° This calculation results in a continuing annual undiscounted cost of
$2.46 million in years-20 of the analysis. Thenetime and continuingost yields a total
average annual undiscountedstof $2.65 million. The annualized cost over theyHar period
is $2.75 million and $2.90 million at discount rates of 3 apércent, respectively.

Transfer Payments

257 The totalnumber of unique employers requesting Bl certificationsand PERM certifications in FY18 (57,682 +
28,856 = 86,538), FY19 (63,027 + 23,596 = 86,623), and FY20 (55,540 + 21,236 = 76,776).

28 This final rule amends parts of an existing regulation. Therefore, the Department estimatesdlreview the
rule assuming a high number of readers familiar with the existing regulation.

259 The total number of new employers in FY19 was 51,289 (35,729 -H15,499 PERM), and in FY20 was 43,389
(29,051 H1B + 14,338 PERM).
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Quantifiable Transfer Payments

This section discusses the quantifiable transfer payments related to changes to the
computation of the prevailing wage levels.

As discussed in the preamble, the Department determineclitinant wage level
methodology results in prevailing wagses for temporary and permanent workers that are far
below what their U.S. counterparts are likely paid, which has a suppressive effect on the wages
of similarly employed U.S. worker8Vhile allowing employers to access higtséilled H1B
workerstofii speciali zed positions can help U.S.
the benefits of this policy diminish or disappear when the prevailing wage levels do not
accurately reflect the wages paid to similarly employed workers in the U.S. labiogtniThe
distortions resulting from a poor calculation of the prevailing wage allow some firms to replace
gualified U.S. workers with lowetost foreign workers.

Under this final rule, the Department will compute the Level | Wage for PERM labor
cerifications and LCAs as the 35th percentile of the OES wage distribution for the most specific
occupation and geographic area available, rather than the mean of the fifth decile used in the
IFR. Roughly speaking, this means that the first wage level widklsecased from the 45th
percentile to the 35th percentile. The Department will compute the Level IV Wage as the 90th
percentile of the OES wage distribution for the most specific occupation and geographic area
available, rather than the arithmetic meathefupper decile used in the IFR. This means the
fourth wage level will decrease approximately from the 95th percentile to the 90th percentile.

Consistent with the formula provided in the INA, the Level Il Wage will be calculated by

dividing by threethe difference between Levels | and IV, and adding the quotient to the
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computed value for Level I. The Level 1l Wage will be calculated by dividing by three the
difference between Levels | and 1V, and subtracting the quotient from the computed value for
Level IV. This yields a Level Il Wage at approximately the 53rd percentile and a Level Ill Wage
at approximately the 72nd percentile, as compared to the current computationp labésh

Level Il at approximately the 34th percentile and Level Il at axprately the 50th percentile.

This final rule also provides for a transition period from the current wage methodology to the
wage methodology contained in this final rule to give foreign workers and their employers time
to adapt to the new wage ratés®r most job opportunities, the transition will occur in two steps,
following a short delayed implementation period, and conclude on July 1, 2022. For job
opportunities that will be filled by workers who are the beneficiary of an approved Immigrant
Petiion for Alien Worker, or successor form, or is eligible for an extension of his or-i& H
status under sections 106(a) and (b) of the American Competitiveness in theiTwanty
Century Act of 2000 (AC21Rublic Law 106313, as amended by the 21st CeptDepartment
of Justice Appropriations Authorization A&ublic Law 107273(2002), the transition will
occur in four steps, following a short delayed implementation period, and conclude on July 1,
2024.

For the twestep transition the current wadgvels will be in effect from January 1, 2021
through June 30, 2021. From July 1, 2021 through June 30, 2022, the prevailing wage will be 90
percent of the final wage level. From July 1, 2022 and onward the prevailing wage will be the
final wage levelsFor the three and a half year transition the current wage levels will be in effect
from January 1, 2021 through June 30, 2021. From July 1, 2021 through June 30, 2022 the

prevailing wage will be 85 percent of the final wage levels; from July 1, 2022 thdwrge 30,
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2023 the prevailing wage will be 90 percent of the final wage levels; from July 1, 2023 through
June 30 2024 the prevailing wage will be 95 percent of the final wage levels; and from July 1,
2024 onwards the prevailing wage will be the final evéayels.

Finally, the Department is revising A 655.73
wage data to establish the prevailing wages in #Hi8HH-1B1, and E3 visa classifications. The
Department added a sentence to explain thaetbeterminations will be made by the OFLC
NPC in a manner consistent with § 656.40(b)(2).

The Department calculated the impact on wages that will occur from implementation of the
prevailing wage computation changes contained in the final ruleexpiscted that the increase
in prevailing wages under the final rule will incentivize some employers to employ U.S. workers
instead of foreign workers from the 2B program, but nonetheless, the Department still expects
that the same number of 1B visas vill be granted under the annual caps. For many years, the
Department has observed that the number of petitions exceeds the numerical cap, as the annual
H-1B cap was reached within the first five business days each year from FY 2014 through FY
2020, and higer prevailing wage levels do not necessarily mean that demand for temporary
foreign labor will fall below the available supply of visas. Under existing prevailing wage levels,
which the Department has shown are too low and do not accurately reflecigi pagd to
similarly employed U.S. workers, demand for temporary foreign labor far exceeds the statutory
limits on supply. Usually prices rise in a market when demand exceeds supply. However, given
the statutory framework of the-HB system, along with ehlower wages for comparable work in

many other countries and the Rpacuniary benefits of participating thel program, prices
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for temporary foreign labor under the 8 program have stayed too low to depress overall
employer demand.

Under the final rule, wage transfers will still occur in cases where U.S. workers are employed
instead of H1B workers; therefore, no adjustments to the wage estimates are necessary due to
this effect. However, it is possible that prevailing wage increases will irstune employers to
train and provide more working hours to incumbent workers, resulting in no increase in
employment but an increase in earnings. It is also possible that prevailing wage increases will
induce some employers to not hire a worker at alhéeia U.S. worker or a worker from the H
1B program that is subject to the annual cap or not subject to the annual cap), resulting in a
decrease in employment of guest workers. However, given that participation in temporary labor
certification programs igoluntary, and there exists an alternative labor market of U.S. workers
who are not being prevented from accepting work offered at potentially lower rhadexd
wages, there is some reason to doubt whether an increase in prevailing wages will lead to an
efficiency loss from decreased labor demand. Due to data limitations on the expected change in
labor demand and supply of U.S. workers, the Department cannot accurately measure the
efficiency gains or losses to the U.S. labor market created by the newipgewage system.

The Department discusses this potential impact qualitatively; the Department invited comment
on how to estimate changes to efficiency from the new prevailing wage levels, but did not
receive any such comment.

The Department receiveédo comments suggesting that the transfers of the rule were

underestimated.
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One commenter suggests that the analysis in the IFR underestimates the transfer payments of
the IFR. They cite a 2020 Cato Institute study that found the wage increases, using interpolated
wages from the publicly available BLS OES dataset resultadderestimates of the wage
impacts of the IFR. In addition, they suggested that the use of the 90th percentile as a proxy for
the 95th percentile significantly underestimated wages.

I n response to the comment e wasdbasedomBL8 OGS, t he
data publicly available at the time of publication. Therefore, the estimated wage impacts in the
IFR were conservative, particularly for workers with wages set at the 95th percentile where wage
impacts were calculated based on thdiplybavailable 90th percentile. In this final rule the
Department revises its wage tier methodology, including setting the Level IV percentile at the
90th percentile. The change in methodology will result in wage tiers that are set at percentiles
that ardower than those presented in the IFR and that will be phased in over a period of 2 years
for applicants that are new to thellB program, and three and a half years for applicants on
track for lawful permanent residency (LPR).

Another commentator ggested the transfers were underestimated and they calculated that
the IFR was based on wage increases of $4,825 to $9,651 per worker based on Exhibit 5 and
Exhibit 6 of the IFR.

Il n response to the comment er OIBRcontameder n, Ex hi
illustrative wage data for a particular S@Gde and area in BLS OES and do not reflect the
average impact of the I FR. They instead serve
impact calculations. Wage increases vary by SOC codgeographic area and therefore can be

higher than these examples. The analysis for the IFR estimated that workers facing a wage
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increase (i.e., those that were offered less under the baseline than required by the IFR) had an
average increase of $27,000.

Under this final rule the Department revises the wage level percentiles of the IFR with some
modifications to account for the twgiep and three and a half year transition periods that are new
to the final rule. Therefore, the final rule wage impestimation follows four main steps: Step 1
T simulate wage impacts with the revised percentiles for each transition wage level using
historical certification data and adjust wage impacts for USCIS approval rates.iStepett
10-year series wage impadncorporating the transition schedule. StépdBring the transition
period adjust the population of workers eligible for the-st&p transition versus the three and a
half year transition. Stepi4Estimate total transfers by combining adjusted-step and three
and a half year transition total wage impacts. This methodology is described in more detail
below.

Step 1i simulate wage impacts with the revised percentiles for each transition wage level and

adjusted based on USCIS approvates?®® For each H1B certification in FY 2018, FY 2019,

and FY 2020, the Department used the difference between the estimated prevailing wage level

under the final rule and the wage offered under the current baseline to establish the wage impact
ofthe prevaiingpvage computation changes in each cal eni
employment period. Under the 1B visa classification, employment periods for certifications

can last for up to three years in length and generally begin up to six months aftercatertifs

issued by the Department. Therefore, a given fiscal year can have wage impacts that start in that

260Not all E3 applicants need to file arlP9 with USCIS.
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calendar year and last up to three years, or wage impacts that could start in the following
calendar year and have an afate up to four calendaegrs past the fiscal year. For example, an
employment start date in March of 2019 may be associated withldhdpplication certified by
the Department during FY 2018 and, if that certified application contains ayisee
employment period, the wage iags on the employer will extend through March of 2022. This
final rule does not retroactively impact certified wages, so there will be R& &pplications
certified by the Department during FY 2020 that may extend well into the analysis period.
Therefoe, the first year of the rule will only impact new certifications, in the second year new
and continuing certifications from year 1 will be impacted, and in the third year and beyond both
new and continuing certifications from years 1 and 2 will be impacte

To account for this pattern of wage impacts, we classify certifications into three length
cohorts and calculate annual wage impacts for each length cohort based on FY 2018 through FY
2020 data. The length cohorts are: certifications lasting lassltlyear, certifications lasting2l
years, and certifications lasting3years. For each length cohort we calculate wage impacts for
their first calendar year (fAnewo0), their seco
calendar year (Aongoing +0)

H-1B, H-1B1, or E3 applications certified by the Department do not necessarily result in
employer wage obligations. After obtaining a certification, employers applying underlBe H
and H1B1 programs, and in certain situations, th& grogram musthen submit a Form129,
Petition for a Nonimmigrant Worker for approval by U.S. Citizenship and Immigration Services
(USCIS). USCIS may approve or deny th€ Bl visa petition. USCIS approval data represents

approvals of petitions based on both cedifiens issued by the Department that used OES data
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for the prevailing wage, or certifications that were based on other approved sources to determine

the prevailing wage (e.g., Collective Bargaining Agreements, empjogerded surveys).

Exhibit 4 summaries FY 2018 and FY 2019 data onlB, H-1B1, and E3 certifications with

their prevailing wage based on the OES survey, adjusted USCIS approvals, and apprival rate.

To account for approval rates that may differ by geographic location and whether aatiertific
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or

ntended

cont i

nui ng,

empl oyment f

we

or t

adj ust

he

each

empl oyer 6s

cert

Exhibit 4: LCA and | -129 H1B, H-1B1, and E3 Approvals and Denials
FY 2018 FY 2019 Average
LCA USCIS Percent LCA USCIS Percent Percent
Certified | Approved* | Approved Certified Approved* | Approved | Approved
Total 1,023,552 308,147 30% 908,218 368,811 41% 35%
New 423,174 80,855 19% 378,175 132,965 35% 27%
Continuing* | 600,378 227,292 38% 530,043 235,846 44% 41%

*Includes: "Continued Employment”, "Change Previous Employment"”, "Change Employer", "Amended Petitii
"New Concurrent Employment"
*Approval numbers adjusted by 92%aocount for approvals with prevailing wages set by sources other than C

To estimate the wage impacts of new percentiles contained in this final rule, the Department

used publicly available BLS OES data that reports the 10th, 25th, 50th, 75th, and 90th percentile

wages by SOC code and metropolitan or-natropolitan are#?In order to estimate wages for

261 Form F129 data for HLB is obtained from the USCIS-HB data hub. Retrieved from:
https://www.uscis.gov/tools/reporeardstudies/h1b-employerdatahub

262Both USCIS H1B data and LCA data indicate the state for which the work is to be completed. Therefore,
approval rates are calculated separately for each state and used in the analysis.
263BLS OES data for Metropolitan and Nimetropolitan Areas acquired for each year required for the analysis:
May 2016May 2019. Retrieved frorttps://www.bls.gov/oes/current/oessrcma.htm
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the new final rule levels of 35th, 53rd, 72nd, and 90th percentiles, the Department linearly
interpolated between relevant percentiles for reported wages at each SOC code and geographic
area combinatioff* For each certificdgon from FY 2018 through FY 2020 the new wage was
estimated for the final rule wage levels as well as all transition periods (i.e., 90 percent for the
two-step transition; 85 percent, 90 percent, and 95 percent for the three and a half year
transition).

An illustrative example of calculations used to calculate wage impacts under the final rule is
provided in Exhibit 5 and Exhibit 6 below. In Exhibit 5, to calculate projected wage impacts
under the final rule, the Department first multiplied the nunabeertified workers by the
number of hours worked in each calendar year (2,080 hours) and the new prevailing wage for the
level the workers were certified at for their particular SOC and the geographic area combination.
The examples in Exhibit 5 set thrhow the Department calculated the final rule wage impact for

an individual case of each length cohort.

264 For example, if OES reports a wage of $30tpeur at the 25th2Bpercentile and $40 per hour at the 50th50
percentile then the 35th8%percentile is interpolated as $30+($880)*((35-25)/(50-35)) = $36.66 per hour.
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Exhibit 5: Prevailing Wage Under theFinal Rule (Example Cases)

Number Nug}ber Nug}ber Nurcr)1fber Total Total Total

Lenath of Prevailing Wage | Hours Hours Hours Wages Total Wages Wages Wages USCIS Adjusted
9" | certified g vvag 2018 | 2019 (ab*d) 2020 | 20182020 | Approval | Total Wages

Cohort (hour) (b) Worked | Worked | Worked Ty _ Ty _ . e

Workers . . . (a*b*c) = =(9) (a*b*e) = (f+g+h) = Rate (j) (i)

@) in 2018 | in 2019 | in 2020 ® () 0
(©) (d) (e)

<1 Year 100 $44.27 648 1032 0 $2,868,437| $4,568,251 $0 $7,436,688 33% $2,444,080
1-2 Years 100 $34.76 0 2080 2080 $0 $7,230,496 | $7,230,496| $14,460,992 49% $7,097,181
2-3 Years 100 $27.37 528 2080 2080 | $1,445,030 $5,692,544 | $5,692,544| $12,830,118 31% $4,002,637

After the total wages for the final rule was determined, the Department calculated the baseline wage. The baselineayege is al

equal to or greater than the baseline prevailing wage because some certifications offer a wage higher than thevpigevallirey

methodology is the same as that used to estimate the projected wages under the final rule: number of certified watikéeslibynul

the number of hours worked in each calendar year (based on 2,080 hours in a full year) of certified etngholytheractual offered

wage for the certified workers (Exhibitgovides an example of the calculation of the baseline wages for the same case as in Exhibit

5).
Exhibit 6: Current Prevailing Wage (Example Cases)
Number . Number | Number | Number Total Total Total Total .
- Prevailing of of of Adjusted
of Prevailing Wages Wages Wages Wages USCIS
Length o Wage Hours Hours Hours Total
Certified Wage _ 2018 2019 2020 20182020 | Approval
Cohort (b/2080) = | Worked | Worked | Worked oy ot xt o Wages
Workers | (year) (b) . . . (a*c*d) = | (a*c*e) = | (a*c*f) = (g+h+i) = | Rate (k) o
@) (c) in 2018 | in 2019 | in 2020 © ) 0 0 (k)
(d) (e) (®
<1 Year 100 $77,459 $37.24 648 1032 0 $2,413,146| $3,843,158 $0 $6,256,304| 33% $2,056,144
1-2 Years 100 $41,163 $19.79 0 2080 2080 $0 $4,116,300| $4,116,300 $8,232,600, 49% $4,040,404
2-3 Years 100 $43,846 $21.08 528 2080 2080 | $1,113,014 $4,384,600 $4,384,600 $9,882,214] 31% $3,082,973

211



Once the baseline offered wage was obtained, the Department estimated the wage impact of
the final rule prevailing wage levels by subtracting the baseline offered wage for each calendar
year from the final rule prevailing wage. The total wage impadt then multiplied by the
average USCIS petition beneficiary approval rate for the State of intended employment. Here,
the Department presents the wage impacts for the examples in Exhibits 5 and 6, above. For the
length cohort less than 1 year, the impac018 was $149,632%2,868,437 $2,413,14%*

0.33) and $238,303 in 201%4,568,25% $3,843,158) 0.33). For the length cohort ofA

years, the impact in 2019 was $1,528,389 230,496 $4,116,300) * 0.49), and in 2020 was
$1,528,389($7,230,96 - $4,116,300) * 0.49). The example for length coheBty&ars had

wage impacts in 2018, 2019, and 2020. In the 2018 the wage impact was $103,580 (($1,445,030
- $1,113,014) * 0.31), $408,042 in 2019 (($5,692,584,384,600) * 0.31), and $2,947,905 in

2020 (($5,692,544%$4,384,600) * 0.31).

Existing prevailing wage data from the Foreign Labor Certification (FLC) Data Center,
accessible at http://www.flcdatacenter.com, contains wage data for each SOC code and
geographic area combination that ao¢ readily available in the public OES data used to
estimate new prevailing wage levels. For example, when an OES wage is not releasable for a
geographic area, the prevailing wage available through the FLC Data Center may be computed
by BLS for the geogrdpc area plus its contiguous areas. Additionally, in publicly available OES
data, some percentiles are missing for certain combinations of SOC codes and geographic areas.
These two factors result in a small number of certifications having no match vétt a n
prevailing wage leve¥s To estimate wage impacts for workers associated with these

certifications, the average wage impact per worker, for the given cohort and fiscal year the

265 |n FY 2018,7 percent of certifications do not match, in FY 2019 9 percent, and FY 2D@€ércent.
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certification is associated with, is calculated and then applied to aneatjushber of workers
associated with the certification that does not match. It is unlikely that all unmatched
certifications will have a wage impact so the calculated wage impact per worker is applied to 85
percent of workers associated with unmatchedfioations?26® This produces a series of

estimated wage impacts for workers that are not matched with new prevailing wages in the
public OES data for each calendar year for which they have employment. These imputed wage
impacts are then added to the caledalvage impact to produce a final total wage impact for

each length cohort and percentile group in each calendar year.

Exhibit 7 summarizes the wage impacts of each length cohort for all percentile groups
involved in the two wage transitions based=dn2018 through FY 2020 certification data. The
result of this analysis is an annual average wage impact for each length cohort and percentile
group that is used in following steps to construct projectegedd wage impacts. In Exhibit 7
some calendar y@s do not have values because the cohort, based on FYh20ughFY 2020
data, does not have a full year of data for those years. For example, calendar year 2021 does have
new entries from FY 2020 data but it is not a complete year of data as FY 20@{lalso have

new entries, and therefore it is not included.

Exhibit 7: Wage Transfers by Percentile Group and Length Cohort [2019$ Millions]
Wage Level
Transition Annual
Group Length Cohort Cy18 CY19 CY20 CY21 CY22 Average
<1 Year New $7.89 $9.06 $5.21 NA NA $7.39
Ongoing $1.28 $7.11 $5.96 $2.89 NA $4.31
1-2 Years New $29.58 $24.59 $12.43 NA NA $22.20
85 Percent Ongoing NA $59.89 $61.09 $30.43 NA $50.47
New $831 $742 $352 NA NA $642
2-3 Years | Ongoing NA $1,711 $1,522 $644 NA $1,292
Ongoing + NA NA $1,901 $2,386| $1,404 $1,897
90 Percent <lYear | New $13.92 $16.71 $8.85 NA NA $13.16

266 Approximately 85 percent of matched workers in FY 2019 certification data have wage impacts.
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Ongoing $2.88 $12.11| $10.32 $4.38 NA $7.42

1.2 Vears |-New $65.74 $51.67| $24.13 NA NA $47.18

Ongoing NA |  $134.46| $129.80| $59.59 NA $107.95

New $2,007 $1,820 $829 NA NA $1,552

2-3 Years | Ongoing NA $4,133| $3,693| $1,505 NA $3,110

Ongoing + NA NA | $4,625| $5,785| $3,347 $4,586

<1 Year |New $21.30 $25.64| $13.26 NA NA $20.07

Ongoing $4.82 $18.24| $15.61 $6.25 NA $11.23

1.2 Vears | New $109.28 $84.09| $38.43 NA NA $77.27

95 Percent Ongoing NA |  $224.73| $212.31| $95.55 NA $177.53
New $3,386 $3,075|  $1,405 NA NA $2,622

2-3 Years | Ongoing NA $6,979| $6,238| $2,537 NA $5,251

Ongoing + NA NA | $7,830| $9,771| $5,648 $7,749

<1 Year |New $29.61 $35.57| $18.05 NA NA $27.74

Ongoing $6.99 $25.12| $21.56 $8.30 NA $15.49

100 Percent| 1.5 vears New $158.13] $119.63] $54.32 NA NA $110.70
(Final Wage Ongoing NA | $325.78| $270.70| $135.79 NA $244.09
Level) New $4,861]  $4,426] $2,029 NA NA $3,772
2-3 Years | Ongoing NA |  $10,022| $8,983| $3,653 NA $7,553

Ongoing + NA NA | $11,258| $14,056] $8,135 $11,150

Step 3 project 10year series of wage impadteorporating transition schedul€o project

10-year wage transfers the average annual values from Exhibit 7 are used to constyezdra 10
series that incorporates the transition schedule and change in worker population eligible for the
two-step transion or three and a half year transition. Based on data provided by USCIS there are
approximately 266,500 workers in backlog for a Green Card that are on contirtByisas

and are therefore eligible for the three and a half year transition. On avenage¥ 2018 to FY

2020 316,845 workers were approved annually by USEBherefore, approximately 84

percent of applications are currently eligible for the three and a half year transition and the

remaining 16 percent will use the tstep transitiorf®® Over time USCIS estimates that 30,000

267 Based on applying the average approval rate of URCISand +129 H1B, H-1B1, and E3 applications (35%)
to the average of annual certifications by DOL (905,271).
26884 percent derived from 266,500 workers divided by 316,845 total workers approved annually.
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workers would be processed through the backlog every year resulting in a declining population

of workers eligible in each subsequent year for wages under the three and a half year transition.

The Department assumes tha total population of applicants will not change, therefore the

percent of applicants applying to thell® visa program for twatep transition wages (or the

final wage level after the transition) will grow over time and the population of workers eligible

for wages under the three and a half year transition will decline. A summary of this population

transition as well as the wage transition for each group is presented in Exhibit 8.

Exhibit 8: Wage and Population Transition for the Two Application Groups
Wage Transition Population Transition
Year Months T Three and a half Three and a half
wo-step Two-step
year year

Jan- Jun Baseline Baseline 16% 84%

2021 Jul- Dec 90% 85% 16% 84%
Jan- Jun 90% 85% 25% 75%

2022 Jul- Dec Final Wage Level 90% 25% 75%
Jan- Jun Final Wage Level 90% 35% 65%

2023 Jul- Dec Final Wage Level 95% 35% 65%
Jan- Jun Final Wage Level 95% 44% 56%

2024 Jul- Dec Final Wage Level | Final Wage Level NA* NA*

2025- 2030 Final Wage Level | Final Wage Level NA* NA*

*Beginning July 1,2024, the transitions are both complete and all workers are at the final wage level

To illustrate the application of the wage and population transitions to the average annual

wages provided above in Exhibit 7 we describe an exawofthis calculation for new

applications in 2021. Exhibit 9, below, provides an example calculation for new applicants in

2021 under the twastep transition wage (90 percent of final wage levels).

Exhibit 9: Wage Impacts for Two-Step Transition Applicants in 2021

Annual Average Wage

Adjustments

Projected Wage Impact

Impact*
Length Y<e%':1r Y%a—;rs Y2e_:rs Transition| Population| <1 Year 1-2 Years | 2-3 Years | Total
Cohort: @) (b) © (d) (e) (H=(a*d*e) | (g)=(b*d*e) | (h)=(c*d*e) | (f+g+h)

LengthCohort: New
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2021 $13.16| $47( $1,552| 50.60% 16% $1.07 $3.82| $125.62 | $130.51

Length Cohort: Ongoing

2022| $7.42| $104( $3,110| 50.60% 16% $0.60 $8.39( $251.82 | $260.81

Length Cohort: Ongoing +

2023 NA NA | $4,586( 50.60% 16% NA NA [ $371.25 | $371.25

*Average annual wage impacts from Exhibit 7 for 90 percent wage level transition group

Average annual wage impacts for each length cohort represent a full year of wage impacts,
however the wage transition does not begin until July 1, 2021. Therefore, the proportion of
working days in July 1, 2021 through December 31, 2021 (50.6%)dgasaljust each length
cohortés average annual wage i mpact. A second
transition (16% of the total applicant population faces wages under thsdpdransition in
2021)2%° Ongoing wages from new applicat®im 2021 occur in 2022 and 2023. Therefore, the
estimates of ongoing wages from Exhibit 7 are included in 2022 and 2023 and also adjusted by
2021 transition and population adjustments (because these ongoing wages are associated with the
2021 new applicas).

This process was repeated for each year of -2024 to account for each new year of
applicants (i.e., in 2022, under the tat@p transition, half of applicants have impacts at 90
percent of final wage levels and half at the final wage levielsiddition, the population of
applicants under the twstep transition increases from 16 percent in 2021 to 25 percent in 2022.

From 2025 onwards all new applicants are subject to the final wage levels.

269 See Exhibit 8 transition schedule
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Step 4i estimate total transfer paymenise Department determined the total impact of the
final rule by summing wage impacts from new applicants in each year and ongoing wage

impacts from new applicants in prior years. The results of this is presented below in Exhibit 10.

Exhibit 10: Total Transfer Payments of the Final Rule (2019% Millions)
<1 1-2 Years 2-3 Years

Cohort: New Ongoing New Ongoing New Ongoing Ongoing + Total
2021 $4 $0 $13 $0 $398 $0 $0 $416
2022 $13 $2 $46 $29| $1,495 $782 $0 $2,368
2023 $20 $7 $79 $103| $2,674 $2,992 $1,150 $7,026
2024 $26 $11| $101 $178| $3,451 $5,356 $4,419| $13,542
2025 $28 $14| $111 $226| $3,772 $6,911 $7,903| $18,964
2026 $28 $15| $111 $244| $3,772 $7,553 $10,201| $21,924
2027 $28 $15| $111 $244| $3,772 $7,553 $11,150| $22,872
2028 $28 $15| $111 $244| $3,772 $7,553 $11,150| $22,872
2029 $28 $15| $111 $244| $3,772 $7,553 $11,150| $22,872
2030 $28 $15| $111 $244| $3,772 $7,553 $11,150| $22,872

10-year

Total $230 $113| $904 $1,756| $30,652 $53,803 $68,272| $155,730

The changes in prevailing wage rates constitute a transfer payment from employers to
employees. The Department estimates the total transfer over-yread period is $130.83 billion
and $105.16 billion at discount rates of 3 arqkicent, respectilye The annualized transfer
over the 1@year period is $15.34 billion and $14.97 billion at discount rates of 3 paccént,
respectively.

With the increases in prevailing wage levels under the final rule, some employers may decide
not to hire a Us. worker or a foreign worker on a temporary or permanent basis. The prevailing
wage increase manitigate labor arbitrage andduce some employers to train and provide
more working hours to incumbent workers, resulting in no increase in employment. The
Department is unable to quantify the extent to which these two factors will occur and therefore

discusses them qualitatively.
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The labor economics literature has a significant volume of research on the impact of wages on
demand for labor. Of interest the context of the 1B program is the lorgun ownwage
elasticity of labor demand that describes how firms demand labor in response to marginal
changes in wage$here is significant heterogeneity in estimates of labor demand elasticities that
can deped on industry, skillevel, region, and mor& A commonly cited value of average
long-run ownwage elasticity of labor demand-& 327t This would mean that a one percent
increase in wage would reduce demand for labor by 0.3 percent. The average aneasé im
wage transfers is anan 18.8 percent increase in wage payfhesiish would imply a potential
reduction in labor demand by 5.64 percent (18.8 * .3). It is likely that U.S. employers will pay
higher wages to HB workers or replace them with UxBorkers to the extent that is possible.
However, we can approximate that, if U.S. employers were limited in the ability to pay higher
wages and did reduce demand for workers in these roles, it would reduce the transfer payment by
approximately 5.64 percenthe annual average undiscounted wage transfer estimate of $15.57
billion would therefore be reduced to $14.69 billion.

Non-Quantifiable Transfer Payments

This section discusses the ngumantifiable transfer payments related to changes to the

computation of the prevailing wage levels. Specifically, the Department did not quantify transfer

2700y a full discussion of labatemand elasticity heterogeneity see Lichter, A., Peichl, A., & Siegloch, S. (2015).
The ownwage elasticity of labor demand: A metgression analysis. European Economic Reviewi, 19

Retrieved from: https://www.econstor.eu/bitstream/10419/93299/15BoFaf

271 This value is the begjuess in seminal work by Hamermesh, D. H. (1993). Labor Demand. Princeton University
Press. Values arounfl.3 have been further estimated by additional studies including inanatgsis studies as

cited in footnote 10.

22 The average unadjusted total wages paid to employees impacted by the final rule in tHeYR9 ttasets is
$225.5billion. The average unadjusted total wages paid to those same employees in the baseline inf¥2BY18
datasets isH#89.8billion. This regpresents ati8.8 percent increase in wages. Not all of these wages are paid due to
USCIS approval rates, but the wages would adjust proportionally (i.e., the percentage increase would remain the
same).
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payments associated with new certifications under the Permaaieott Certification Program
because they are expected talkeminimis.

The PERM programs have a large proportion of certifications issued annually to foreign
beneficiaries that are working in the U.S. at the time of certification and would have €l@ange
wages under the final rule prevailing wage. Prior to the PERM certification, these beneficiaries
are typically working under 1B, H-1B1, and E3 temporary visas and wage transfers for these
PERM certifications are therefore already factored intonage transfer calculations for1B,
H-1B1, and E3 temporary visas. Below, Exhibit 11 illustrates the percentage of PERM
certifications that are on-#iB, H-1B1, or E3 temporary visas, the percent that are not on a
temporary visa and/or are not currentiythe U.S. and would therefore enter on anZE& EB3

visa, and all other visa classes.

Exhibit 11: PERM Certifications by Class of Admission, FY18FY20

Category FY18 FY19 FY20 Per;"netrg??otal
Not on a temporary visa/not currently residin
in the United States 10,047 9,841 9,166 10.1%
H-1B visa 74,454 63,976 58,390 68.0%
H-1B1 visa 109 81 83 0.1%
E-3 visa 471 280 280 0.4%
All other visa classifications* 24,469 12,907 18,128 21.5%
Total 109,550 87,085 86,047 100%

Other visa classanclude: A1/A2, I-1, F1, A-3, B-1, G1, TN, G3, E2, B-2, D-1, D-2, H4, O1, E1, EWI, J
1, TPS, R2, L-2, G4, H-2A, G-1, G5, H-1A, Parolee, A, 32, H3, |, M-1, R1, O-2, M-2, PR3, O-3, VWT, TD,
P-2, R4, Q, VWB, R2, N, S6, T-1, V-2, T-2, K-4, U-1

Approximately 10 percent of PERM certifications are issued annually by OFLC to foreign
beneficiaries who do not currently reside in the U.S. and would enter on immigrant visas in the
EB-2 or EB3 preference category. Employmdiaised immigrant visa aitability and
corresponding wait times change regularly for different preference categories and countries.

Foreign workers from countries with significant visa demand consistently experience delays, at
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times over a decade. Therefore, employers would awvé ivage obligations until, at the earliest,
the very end of the 19ear analysis period, and the number of relevant certifications is a
relatively small percent of all PERM certifications; the Department therefore has not included
associated wage transfan the analysis.

Benefits Discussion

This section discusses the ngmantifiable benefits related to changes to the computation of
the prevailing wage levels.

The Departmentds increase in the prevailing
result in multiple benefits that the Department is unable to quantify but discusses qualitatively.
One benefit of the f i nal stheletoadng incgemigertodnarease i n p
employee retention, training, and productivity which will increase benefits to both employers and
U.S. workers. The increase in prevailing wages is expected to induce emplpgetisularly
those using the permanemtdetemporary visa progranigo fill critical skill shortages, to
minimize labor costs by implementing retention initiatives to reduce employee turnover, and/or
to increase the number of work hours offered to similarly employed U.S. workers. Furthermore,
for employers in the technology and health care sectors, this could mean using higher wages to
attract and hire the industryés most product.i
advanced equipment and technologies to perform their work in teeefiicient manner.

This highwage, highskill approach to minimizing labor costs is commonly referred to as the
Aefficiency wageo tdawelbestablished strategyptbat allosve companies ¢ s
employing highwage workers to minimizebor costs and effectively compete with companies
employing lowwage workers. The efficiency wage theory supports the idea that increasing

wages can lead to increased labor productivity because workers feel more motivated to work at
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higher wage levels. Whe these jobs offer wages that are significantly higher than the wages and
working conditions of alternative jobs, workers will have a greater incentive to be loyal to the
company, impress their supervisors with the quality of their work, and exert artledfio
involves no shirking. Thus, if employers increase wages, some, or even all, of the higher wage
costs can be recouped through increased staff retention, lower costs of supervision, and higher
labor productivity.

Strengthening prevailing wageslivalso help promote and protect jobs for American
workers. By ensuring that the employment of any foreign worker is commensurate with the
wages paid to similarly employed U.S. workers, the Department will be protecting the types of
white-collar, middleclass jobs that are critical to ensuring the economic viability of communities
throughout the country.

There is some evidence that the existing prevailing wage levels offer opportunities to use
lower-cost alternatives to U.S. workers doing similarsjdly offering at the two wage levels
below the median wage. For example, in FY 2019, 60 percertl® Workers were placed at
either the first or second wage level, meaning a substantial majority of workers in the program
could be paid wages well belowetimedian wage for their occupational classificati®By
setting the Level | wage level at the 35th percentile, employers using1Beadd PERM
programs will have less of an incentive to replace U.S. workers doing similar jobs at lower wage
rates when thre are available U.S. workers. This will increase earnings and standards of living
for U.S. workers. It also will level the playing field by reducing incentives to replace similarly

employed U.S. workers with a leeost foreign alternative.

273 Costa and Hira (2020),-#B Visas and Prevailing Wage Levels, Economic Policy Institute: Retrieved August
12, 2020 from https://files.epi.org/pdf/186895.pdf
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In addition, because workers with greater skills tend to be more productive, and as a result
can command higher wages, raising the prevailing wage levels will lead to the limited number of
H-1B visas going to higheskilled foreign workers, which will likely incres the spillover
economic benefits associated with higlilled immigration.

Finally, ensuring that skilled occupations are not performed at balarket wage rates by
foreign workers will provide greater incentives for firms to expand educatiorobrithjning
programs. These programs can attract and develop the skills of a younger generation of U.S.
workers to enter occupatiottsat currently rely on elevated levelsfofeign workers.

4, Summary of the Analysis

Exhibit 12 below summarizethe costs and transfer payments of the final rule. The
Department estimates the annualized cost of the final rule at $2.90 million and the annualized
transfer payments (from-#B, H-1B1, and E3 employers to workers) at $14.97 billion, at a
discount rat@f 7 percent’® The Department did not estimate any cost saviRgsthe purpose
of E.O. 13771, the annualized cost, when perpetuated, is $1.86 million at a discount rate of

7 percent in 2016 dollars.

Exhibit 12: Estimated Monetized Costs and Transfer Payents of the Final Rule (2019%
Millions)
Year Costs Transfer
Payments
2021 $4.33 $416
2022 $2.46 $2,368
2023 $2.46 $7,026
2024 $2.46 $13,542
2025 $2.46 $18,964
2026 $2.46 $21,924
2027 $2.46 $22,872
2028 $2.46 $22,872
2029 $2.46 $22,872
2030 $2.46 $22,872

274 The reduction of the transfer payments in this final rule compared to the IFR is likely utededsta to the fact
that the Department used the"gfercentile instead of the 9percentile wage for the Level IV in analyzing the
economic impact of the IFR. This resulted in underestimation of the transfer payment in the IFR.
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Exhibit 12: Estimated Monetized Costs and Transfer Payents of the Final Rule (2019%
Millions)
Transfer

Year Costs Payments
Undiscounted Total $26.45 $155,730
10-Year Total with a Discount Rate of 3% $23.47 $130,830
10-Year Total with a Discount Rate of 7% $20.34 $105,157
10-Year Average $2.65 $15,573
Annualized with a DiscourRRate of 3% $2.75 $15,337
Annualized with a Discount Rate of 7% $2.90 $14,972
Perpetuated Net Costs with a Discount Rate of 7% (2016$ Milliong $1.86

5. Regulatory Alternatives

The Department considered two alternatives to the chosen approach of establishing the
prevailing wagdor Levels | through IV, respectively, at approximately 35th percentile, the 45nd
percentile, the 72nd percentile, and the 90th percentile witmsittcan period.

First, the Department considered an alternative that would modify the number of wage tiers
from four levels to three levels. Under this alternative, prevailing wages would be set for Levels |
through Il at the 35th, 72nd, and 90th gamntile, respectively. Modifying the number of wage
tiers to three levels would allow for more manageable wage assignments that would be easier for
employers and employees to understand due to decreased complexity to matching wage tiers
with position expéaence. A thrediered prevailing wage structure would maintain the minimum
entry-level and fully competent experience levels and simplify the intermediate level of
experience by combining the current qualified and experienced distinctions. The Department
prefers the chosen methodology over this alternative because the chostgréauprevailing

wage structure is likely to produce more accurate prevailing wages than-aehedestructure
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due to the ability to have two intermediate wage levels. Iniadditreating a thregered
prevailing wage structure would require a statutory change.

The Department considered a second alternative that would modify the geographic levels for
assigning prevailing wages for the SOC code within the currentifyed prevailing wage
structure, which ranges from local MSA or BOS areas to national, to-agxed geographic
area structure containing only statewide or national area estimates. By assigning prevailing
wages at a statewide or, where statewide averagemtbe reported by the BLS, national
geographic area, this second alternative would again simplify the prevailing wage determination
process by reducing the number of distinct wage computations reported by the BLS and provide
employers with greater ceiidy regarding their wage obligations, especially where the job
opportunity requires work to be performed in a number of different worksite locations within a
state or regional area. This process would also reduce variability in prevailing wages within a
state for the same occupations across time, making prevailing wages more consistent and
uniform. However, this method would not account for wage variability that may occur within
states and that can account for witktate differences in labor market dyriesp industry
competitiveness, or cost of living.

The Department prefers the chosen methodology because it preserves important differences in
county and regional level prevailing wages and better aligns with the statutory requirement that
the prevailhg wage be the wage paid in the area of employment.

The Department received one comment on the regulatory alternatives considered in the IFR.
One commenter representing 23 organizations suggested that the Department consider an

alternative where dafaom private sector compensation surveys is layered on top of BLS OES
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data to provide more accurate prevailing wage data for certain occupations and localities where
private sector compensation surveys may have coverage.

Supplementing BLS OES datei private sector compensation surveys may result in an
increased ability to quantitatively connect education, experience, or employee responsibility with
wages for certain occupations and localities. However, this introduction of fidelity in certain
locdes and not others could lead to inconsistent treatment of wages in the same occupation in
different geographic areas depending on whether prevailing wages are based on BLS OES or the
private sector compensation survey. In addition, such an approachneduta transparency of
prevailing wages by introducing additional complexity in the wage determination as well-as non
public data sources.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980 (RFA), 5 U.S.C. 601 et seq., as amendbd Byrall
Business Regulatory Enforcement Fairness Act of 1996, Pub. TL1204March 29, 1996),
hereafter jointly referred to as the RFA, requires that an agency prepargahnegulatory
flexibility analysis (IRFA) when proposing, and a final regatgtflexibility analysis (FRFA)
when issuing, regulations that will have a significant economic impact on a substantial number
of small entities. The agency is also required to respond to public corfiftiehe Chief
Counsel for Advocacy of the Small Busisesdministration submitted public comment on the
Initial Regulatory Flexibility Analysis (IRFA) whicls addressed below.

The Department believes that this final rule will have a significant economic impact on a
substantial number of small entities and therefore the Department publishes this FRFA.

1. Objectives of and Legal Basis for the Final Rule

25See 5 U.S.C. 604.
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The Departmentds determined that new rulemaking is needed to better protect the wages
and job opportunities of U.S. workers, minimize incentives to hire foreign workers over U.S.
workers on a permanent or temporary basis in the United States undetiheéiHB1, and E3
visa programs and the PERM program, and further the goals of Executive Order 13788, Buy
American and Hire American. Accordingly, this final rule revises the conipntat wage levels
under t he Detrradwagestrudctudedbasédmmthe OE§ensurvey administered
by the BLS to ensurihat wages paid to immigrant and nonimmigrant workers are commensurate
with the wages of U.S. workers with comparable levels of education, experience, and levels of
supervision in the occupation and area of emyplent.

The Department is amending its regulations at Sections 656.40 and 655.731 to reflect the
met hodol ogy the Department wil/ use to determ
survey for job opportunities in the-EB and PERM programs. The regd methodology will
establish the prevailing wader Levels | through 1V, respectively, at approximately théh35
percentile, the 53rd percentile, the 72nd percentile, and theéfxentile. In addition, the final
rule allows for a transition period by setting an interim year of wages at 90 percent of the above
wage levels for new HB visas, and three and a halfear transition period of 85 percent, 90
percent, 95 percent ofélabove wage levels for workers on track for lawful permanent residency
(LPR).

The INA assigns responsibilities to the Secretary relating to the entry and employment of
certain categories of employmdmsed immigrants and nonimmigrants. This rulates to the
labor certifications that the Secretary issues for certain employlmasetl immigrants and to the

LCAs that the Secretary certifies in connection with the temporary employment of foreign
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workers under the B, H-1B1, and E3 visa classificatins?¢ The Department has a statutory
mandate to protect the wages and working conditions of similarly employed U.S. workers from
adverse effects caused by the employment of foreign workers in the U.S. on a permanent or
temporary basis.
2. The A gensecto/Fautdic (Rrarsents

The Department did not receive public comment on the IRFA.
3. Response to Comments by the Chief Counsel for Advocacy of the Small Business
Administration

The Department received a comment on the IRFA by the Chief Cdongalvocacy of the
Small Business Administration that suggested the Department underestimated the economic
impacts of the IFR, and therefore underestimated the significant impacts on small entities. The
comment suggested that the IFR underestimated isipastd on IFR RIA Exhibits 5 and 6
which indicated a wage increase of $4,825 to $9,651 per worker and the comment provided
examples from the Departmentdés online wage |
increases.

IFR RIA Exhibit 5 and Exhibit @ontain illustrative wage data for a particular S€sgle and
area in BLS OES and do not reflect the average impact of the IFR. They instead serve the
purpose of illustrating the Departmentoés wage
code and gegraphic area and therefore can be higher than these examples. The analysis for the
IFR estimated that workers facing a wage increase (i.e., those that were offered less under the

baseline than required by the IFR) had an average increase of approxir@@tego$

276 Gpe8 U.S.C. 8§ 1101(a)(5), 1101(a)(15)(E)(iii), 1101(a)(15)(H)(i)(b), 1101(a)(15)(H)(i)(b1), 1182(n), 1182(t)(1),
1184(c).
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Under the final rule the Department revises its wage tier estimates so that wages will be
transitioned over a period of two tiree and a haifears reducing impacts in some years. In
addition, the final wage levels (after transition) willde at lower percentiles than the IFR
resulting in reduced wage obligations from the IFR, therefore reducing impacts on small
businesses. Finally, Department wage estimates are based on{BUdikiclosure data.

However, USCIS does not approve all ceréifions contained in the disclosure data. As a result,
the estimated wage obligations for some small entities may be overestimated, and the overall
number of impacted small entities at all levels of impact may be overestimated.

4. Descriptiorof the Numbenf Small Entities to Which the Final Rule Will Apply

i. Definition of Small Entity

The RFA defines a 0606s roprdfit omganizatiany(Hemala s a (1)
governmental jurisdiction, or (3) small business. The Department usextitiyeseze standards
defined by SBA, in effect as of August 19, 2019, to classify entities as ZABBA establishes
separate standards for individuatligit NAICS industry codes, and standard cutoffs are
typically based on either the average numbemngifleyees, or the average annual receipts. For
example, small businesses are generally defined as having fewer than 500, 1,000, or 1,250
employees in manufacturing industries and less than $7.5 million in average annual receipts for
nonmanufacturing indusés. However, some exceptions do exist, the most notable being that
depository institutions (including credit unions, commercial banks, and@ommercial banks)
are classified by total assets (small defined as less than $550 million in assets). Small

govenmental jurisdictions are another noteworthy exception. They are defined as the

217 Small Business Administratiofiable of Small Business Size Standards Matched to North American Industry
Classification System Codd#ug. 2019), https://www.sba.gov/document/supptable size standards
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governments of cities, counties, towns, townships, villages, school districts, or special districts
with populations of less than 50,000 pedfife.
ii. Number of Small Entities
The Department collected employment and annual revenue data from the business

information provider Data Axle and merged those data into th8H+1B1, and E3 visa
program disclosure data {£B disclosure data) for FY 20%9.This process allowedhé
Department to identify the number and type of small entities using-tti¢ pfogram and their
annual revenues. A single employer can apply fdiBHvorkers multiple times; therefore,
unique employers were identified. The Department was able to obtaimdéches for 34,203
unique H1B employers. Next, the Department used the SBA size standards to classify 26,354 of
these employers (or 77.1 percent) as s#fallhese unique small employers had an average of 75
employees and average annual revenue of appately $18.61 million. Of these unique
empl oyers, 22,430 of them had revenue data av
analysis of the impact of this final rule on small entities is based on the number of small unique
employers (22,430 with revendata).

To provide clarity on the types of industries impacted by this regulation, Exhibit 13 shows the
number of unique H.B small entity employers with certifications in FY 2019 within the top 10

most prevalent industries at theligit and 4digit NAICS code level. Depending on when their

218 See http://www.sba.gov/advocacy/regulatoryflexibikitst for details.

29 The PERM program has a large proportion of certifications issued annually to foreign beneficiaries that are
working in the U.S. at the time of certification. Prior to the PERM certification, these beneficiaries are typically
working under H1B, H-1B1, and E3 temporary visas. Therefore, the Department has not included estimates for
PERM employers in the IRFAposistent with the analysis and estimates contained in the E.O. 12866 section. The
Department considered PERM employers for purposes of calculatiingroaeosts in the E.O. 12866 section but

did not consider these employers for purposes of cost transfers

280 Small Business Administratioffable of Small Business Size Standards Matched to North American Industry
Classification System Codd#ug. 2019), https://www.sba.gov/document/supptablesize standards.
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employment period starts and the length of the employment period (up to 3 years), small entities

with certifications in FY 2019 can have wage obligations in calendar years 2018 through 2023.

Exhibit 13: Number of H-1B and PERM Small Employers by NAICS Code

Number of Employers

6-Digit
NAICS Description 2018 2019 2020 2021 2022 2023
1,577 1,555 1,463
511210| Software Publishers 435 (12%)| 1,570 (6%) | (6%) (6%) (6%) 119 (14%)
Custom Computer 1,155 1,141 1,072
541511| Programming Services 394 (11%)| 1,149 (4%) | (4%) (5%) (5%) 95 (11%)
Offices of Physicians
(except Mental Health 1,097 1,081
621111| Specialists) 132 (4%) | 1,091 (4%) | (4%) (4%) 998 (4%) | 36 (4%)
541330| Engineering Services 90 (3%) 973 (4%) 979 (4%) | 965 (4%) | 910 (4%) | 13 (1%)
Colleges, Universities, an
611310| Professional Schools 106 (3%) | 639 (2%) 644 (2%) | 627 (2%) | 588 (3%) | 35 (4%)
541110| Offices of Lawyers 60 (2%) 606 (2%) 606 (2%) | 596 (2%) | 548 (2%) | 13 (1%)
Elementary and Secondatr
611110| Schools 43 (1%) 625 (2%) 621 (2%) | 577 (2%) | 508 (2%) | 10 (1%)
541310| Architectural Services 23 (1%) 501 (2%) 503 (2%) | 499 (2%) | 464 (2%) | 1 (0%)
Research and
Development in
Biotechnology (except
541714| Nanobiotechnology) 49 (1%) 444 (2%) 445 (2%) | 435 (2%) | 405 (2%) | 13 (1%)
Process, Physical
Distribution, and Logistics
541614| Consulting Services 87 (2%) 394 (2%) 399 (2%) | 392 (2%) | 368 (2%) | 25 (3%)
2,090 1,7692 17,755 17,347 15,755
Other NAICS (60%) (69%) (69%) (69%) (68%) 513 (59%)
Number of Employers
4-Digit
NAICS Description 2018 2019 2020 2021 2022 2023
1,577 1,555 1,463
5112 | Software Publishers 435 (12%)| 1,570 (6%) | (6%) (6%) (6%) 119 (14%)
Architectural, Engineering 1,689 1,668 1,568
5413 | and Related Services 121 (3%) | 1,679 (7%) | (7%) (7%) (7%) 17 (2%)
Computer Systems Desig 1,526 1,507 1,415
5415| and Related Services 500 (14%)| 1,518 (6%) | (6%) (6%) (6%) 120 (14%)
Management, Scientific,
and Technical Consulting 1,448 1,425 1,313
5416 | Services 300 (9%) | 1,437 (6%) | (6%) (6%) (6%) 59 (7%)
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6211 | Offices of Physicians 132 (4%) | 1091 (4%) | 1097 (4%)| 1081 (4%)| 998 (4%) | 36 (4%)
Scientific Research and

5417 | Development Services 93 (3%) 659 (3%) 663 (3%) | 650 (3%) | 600 (3%) | 28 (3%)
Colleges, Universities, an¢ 106

6113 | Professional Schools (100%) 639 (2%) 644 (2%) | 627 (2%) | 588 (3%) | 35 (4%)
Other Financial Investmer

5239 | Activities 68 (2%) 635 (2%) 638 (2%) | 628 (2%) | 564 (2%) | 16 (2%)

5411 | Legal Services 61 (2%) 614 (2%) 614 (2%) | 604 (2%) | 555 (2%) | 13 (1%)
Accounting, Tax
Preparation, Bookkeeping

5412 | and Payroll Services 41 (1%) 595 (2%) 598 (2%) | 585 (2%) | 551 (2%) | 12 (1%)

1,652 15,247 15,287 14,885 13,464
Other NAICS (47%) (59%) (59%) (59%) (58%) 418 (48%)

iii. Projected Impacts to Affected Small Entities

The Department has considered the incremental costs for small entities from the (igwgeline

regulations governing permanent labor certifications at 20 CFR part 656 and labor condition

applications at 20 CFR part 655, subpartdhis final rule. We estimated the cost of (a) the

time to read and review the final rule and (b) wage costs. These estimates are consistent with

those presented in the E.O. 12866 section.

The Department estimates that small entities usinglth8 program, 22,430 unique

employersvould incur a ondime cost of $51.93 to familiarize themselves with the ##@.

In addition to the total firsyear cost above, each small entity using thiEBHrogram may

have an increase in annual wage costs due to the revisions to the wage structure if they currently

of fer a

wage |

ower

t h a n vdlshFer edch small entityuvke e 6 s

calculated the likely annual wage cost as the sum of the total final rule wage minus the total

281$51.93 = 1 hour x $51.93, where $51.93 2.$8 + ($32.58 x 42%) + ($32.58 x 17%).
282 The Department considered PERM employers for purposes of calculatitigneneosts in the E.O. 12866

section.
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baseline wage for each small entity identified from th&B-disclosure data in FY 2019. We

added this change in the wage costthe total firstyear costs to measure the total impact of the
final rule on the small entity. Small entities with certifications in FY 2019 can have wage
obligations in calendar years 2018 through 2023, depending on when their employment period
starts ad the length of the employment period (up to 3 years). Because USCIS does not approve
all certifications, the estimated wage obligations for some small entities may be overestimated.
The Department is unable to determine which small entities had ceidific@pproved or not
approved by USCIS and therefore estimates the total wage obligation with no adjustment for
USCIS approval rates. As a result, estimates of the total cost to small entities are likely to be
inflated. The Department sought public comnsestt how to best estimate which small entities

had certifications approved by USCIS but did not receive any comments that discussed a method
for estimating certification approval by USCIS. Exhibit 14 presents the number of small entities
with a wage impadh each year, as well as the average wage impact per small entity in each
year.

Exhibit 14: Wage Impacts on H1B Program Small Entities
2018 2019 2020 2021 2022 2023

Proportion of
Revenue Impacted
Number of H1B
Small Entities with 2,577 19,948 20,036 19,679 18,293 635
Wage Impacts
Average Wage
Impact per Entity

$14,178 $96,828 $183,463 $179,455 $92,531 $19,464

The Department determined the proportion of
costs of the final rule to determine if the final rule would have a significant and substantial
impact on small entities. The cost impacts included estinimsteg/ear costs and the wage costs
introduced by the final rule. Wage costs are based on the final wage levels as these represent the

largest annual impacts a small entity would face (as opposed to wage impacts during the
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transition to the final wage lels). The Department used a total cost estimate of 3 percent of
revenue as the threshold for a significant individual impact and set a total of 15 percent of small
entities incurring a significant impact as the threshold for a substantial impact onrstitiali.e

The Department has used a threshold of three percent of revenues in prior rulemakings for the
definition of significant economic impat¢.This threshold is also consistent with that sometimes
used by other agenci#sThe Department also maains that 15 percent of small entities
experiencing a significant impact represents an appropriate threshold to determine whether the
rule has a substantial impact on small entities generally. The Department has used the same
threshold in prior rulemakirggfor the definition of substantial number of small entities.

Of the 22,430 unique small employers with revenue, datéo 13 percent of employers
would have more than 3 percent of their total revenue affected in 2019, up to 22 percent in 2020
and 2021, and up to 16 percent in 2022. Exhibit 15 provides a breakdown of small employers by
the proportion of revenue affectbg the costs of the final rule.

Exhibit 15: Cost Impacts as a Proportion of Total Revenue for Small Entities

Proportion of

Revenue 2018 2019 2020 2021 2022 2023
Impacted

<1% 2,689 (88%)| 16,418 (75%)| 13,286 (61%)| 13,286 (61%)| 13,705 (69%)| 699 (95%)
1%- 2% 168 (6%) 1,884 (9%) | 2,349 (11%) | 2,349 (11%) | 2,013 (10%) | 23 (3%)
2%- 3% 70 (2%) 847 (4%) 1314 (6%) 1314 (6%) 1036 (5%) 5 (1%)
3%- 4% 22 (1%) 503 (2%) 794 (4%) 794 (4%) 567 (3%) 1 (0%)
4%- 5% 24 (1%) 325 (1%) 549 (3%) 549 (3%) 372 (2%) 2 (0%)

> 5% 69 (2%) 2,036 (9%) | 3,352 (15%) | 3,352 (15%) | 2,172 (11%) 7 (1%)

283 See, €.9.79 Fed. Reg. 60634 (October 7, 2014, Establishing a Minimum Wage for Contractors), Redred.

39108 (June 15, 2016, Discrimination on the Basis of Sex), and 84 Fed. Reg. 36178 (July 26, 2019, Proposed Rule
for Temporary Agricultural Employment of-BIA Nonimmigrants in the United States).

2845ege.g, 79 Fed. Reg. 27106 (May 12, 2014, Departhwd Health and Human Services rule stating that under

its agency guidelines for conducting regulatory flexibility analyses, actions that do not negatively affect costs or
revenues by more than three percent annually are not economically significant).

285%pe, e.¢g 79 Fed. Reg. 60633 (October 7, 2014, Establishing a Minimum Wage for Contractors) and 84 Fed. Reg.
36178 (July 26, 2019, Proposed Rule for Temporary Agricultural Employmen2#éf Nonimmigrants in the

United States).
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| Total >3% | 115 4%) | 2,864 (13%) | 4,695 (22%) | 4,695 (22%) | 3,111 (16%) | 10 (1%) |

5. Projected Reporting, Recordkeeping, and Other Compliance Requirements of the Final Rule
The final rule does not have any reporting, recordkeeping, or other compliance requirements
impacting small entities.
6. Steps the Agency Has Taken to Minimize the Significant Economic Impact on Small Entities
The RFA directs agencies to assess the effects that various regulatory alternatives would have
on small entities and to consider ways to minimize those effects. Accordingly, the Department
considered two regulatory alternatives to the chosen appoba&stablishing the prevailing wage
for Levels | through IV, respectively, at approximately the 35th percentile, the 53rd percentile,
the 72nd percentile, and the 90th percentile with a transition period.
First, the Department considered an alteusatihat would modify the number of wage tiers
from four levels to three levels. Under this alternative, the Department attempted to set the
prevailing wages for Levels | through Ill, respectively, at the 35th, 72nd, and 90th percentile.
Modifying the numbeof wage tiers to three levels would allow for more manageable wage
assignments that would be easier for small entities and their employees to understand due to
decreased complexity to matching wage tiers with position experience. The Department decided
not to pursue this alternative because the chosertitred wage methodology is likely to be
more accurate than the threered wage level because it has two intermediate wage levels. In
addition, creating a threteered wage level would require a statytchangeAlthough the
Department recognizes that legal limitations prevent this alternative from being actionable, the

Department nonetheless presents it as a regulatory alternative in accord with OMB gifidance.

2860OMB Circular A4 advisesh at agencies fishould discuss the statutory
regulatory Approach. If legal constraints prevent the selection of a regulatory action that best satisfies the
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The Department considered a secatidrnative that attempted to modify the geographic
levels for assigning prevailing wages for the occupation from the curreridoed structure,
which ranges from local MSA or BOS areas to national, to aieved structure containing
statewide or nadnal levels. By assigning prevailing wages at a statewide or national level
(depending on whether statewide averages can be reported by BLS), this second alternative
attempted to simplify the prevailing wage determination process by reducing the number of
distinct wage computations reported by the BLS. It would also provide small entities with greater
certainty regarding their wage obligations, especially where the job opportunity requires work to
be performed in a number of different worksite locatiorthiwia State or regional area. The
Department decided not to pursue this alternative because the chosen methodology preserves
important differences in county and regional level prevailing wages, and because it would

require a statutory change.

C. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act of 1995 (UMRA) is intended, among other things, to
curb the practice of imposing unfunded Federal mandates on State, local, and tribal governments.
Title Il of UMRA requires each Federal agency topame a written statement assessing the
effects of any Federal mandate in a proposed or final agency rule that may result in a $100 million
or more expenditure (adjusted annually for inflation) in any one year by State, local, and tribal
governments, in thaggregate, or by the private secihe inflationadjusted value equivalent of

$100 million in 1995djusted for inflation to 2019 levels by the Consumer Price Index for All

philosophy and principles of Executive Order 12866, [agshsigould identify these constraints and estimate their
opportunity cost. Such information may be useful to Congress under the RegulatorioRighto w  Act . 0
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Urban Consumers (CRJ) is approximately $168 million based on the ConsumeeRnidex for

All Urban Consumer&’

While this final rule may result in the expenditure of more than $100 million by the private
sector annually, the rulemaking is nc®Tha fAFed:«
cost of obtaining prevailing waggsreparing labor condition and certification applications
(including all required evidence) and the payment of wages by employers is, to the extent it could
be termed an enforceable duty, one that arises from participation in a voluntary Federal program,
applying for immigration status in the United St his final rule does not contain such a
mandate. The requirements of Title Il of UMRA, therefore, do not apply, and DOL has not
prepared a statement under UMRAerefore, no actions were deemed neargssnder the
provisions of the UMRA.

D. Congressional Review Act

The Office of Information and Regulatory Affairs, of the Office of Management and Budget,
has determined that this final rule is a major rule as defined by 5 U.S.C. 804, also known as the
ACongressional Review Act, 0 as enacted in sec

Enforcement Fairness Act of 1996, Public Lawi1@21, 110 Stat. 847, 868t seq.

287 Seel.S. Bureau of Labor Statistiddjstorical Consumer Price Index for All Urban Consumers KCRH: U.S.
City Average, All Itemsavailable athttps://www.bls.gov/cpi/tables/supplemenrtiés/historicatcpi-u-202003.pdf
(last visited June 2, 2020)

Calculation of inflation: 1) Calculate the average monthly-ORbr the reference year (1995) afé current year
(2019); 2) Subtract reference year @Pfrom current year CPU; 3) Divide the difference of the reference year
CPIU and current year CRJ by the reference year GRJ; 4) Multiply by 100 = [(Average monthly CRJ for
20197 Average mothly CPFU for 1995) / (Average monthly CRJ for 1995)] * 100 = [(255.657 152.383) /
152.383] * 100 = (103.274 / 152.383) *100 = 0.6777 * 100 = 67.77 percent = 68 percent (rounded)

Calculation of inflatioradjusted value: $100 million in 1995 dollard 68 = $168 million in 2019 dollars.

2885ee2 U.S.C. § 658(6).
289 See2 U.S.C.§ 658(7)(A)(ii).

236



E. Executive Order 13132 (Federalism)

This final rule would not have substantial diretfects on the states, on the relationship
between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government. Therefore, in accordance with section 6
of Executive Order 13132, & idetermined that this final rule does not have sufficient federalism
implications to warrant the preparation of a federalism summary impact statement.

F. Executive Order 12988 (Civil Justice Reform)

This final rule meets the applicable standards s#t forsections 3(a) and 3(b)(2) of
Executive Order 12988.

G. Regulatory Flexibility Executive Order 13175 (Consultation and Coordination With

Indian Tribal Governments)

This final rul e does not have #ftriidbdrdct i mpl i c
effects on one or more Indian tribes, on the relationship between the Federal Government and
Indian tribes, or on the distribution of power and responsibilities between the Federal
Government and Indian tribes. Accordingly, E.O. 13175, Conguitand Coordination with
Indian Tribal Governments, requires no further agency action or analysis.

H. Paperwork Reduction Act

The Paperwork Reduction Act of 1995 (PRA), 44 U.S.C. 36D4eg.and its attendant
regulations, 5 CFR part 1320, requirethe par t ment t o consi der the ac
information collections and their practical utility, the impact of paperwork and other information
collection burdens imposed on the public, and how to minimize those burdengndlhisle
does not requé a collection of information subject to approval by OMB under the PRA, or

affect any existing collections of information
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List of Subjects and Regulatory Amendments
20 CFR Part 655

Administrative practice and procedure, Australia, Chile, Employntanployment and
training, Immigration, Labor, Migrant labor, Wages.
20 CFR Part 656

Administrative practice and procedure, Employment, Foreign workers, Labor, Wages.
DEPARMENT OF LABOR

Accordingly, for the reasons stated in the preamble, the Depdrtineabor amends parts
655 and 656 of Chapter V, Title 20, Code of Federal Regulations, as follows:

PART 6559 TEMPORARY EMPLOYMENT OF FOREIGN WORKERS IN THE
UNITED STATES

1. The authority citation for part 655 is revised to read as follows:

Authority : Section 655.0 issued under 8 U.S.C. 1101(a)(15)(E)(iii), 1101(a)(15)(H)(i) and
(i), 8 U.S.C. 1103(a)(6), 1182(m), (n), (p), and (t), 1184(c), (g), and (j), 1188, and 1288(c) and
(d); sec. 3(c)(1), Pub. L. 1438, 103 Stat. 2099, 2102 (8 U.S.C. 1182 nate); 221(a), Pub. L.
101-649, 104 Stat. 4978, 5027 (8 U.S.C. 1184 note); sec. 303(a)(8), Pub-2320R05 Stat.
1733, 1748 (8 U.S.C. 1101 note); sec. 323(c), Pub. 1-2083 107 Stat. 2428; sec. 412(e), Pub.
L. 105277, 112 Stat. 2681 (8 U.S.C. 118&e); sec. 2(d), Pub. L. 1%, 113 Stat. 1312, 1316
(8 U.S.C. 1182 note); 29 U.S.C. 49K; Pub. L.-P9B, 116 Stat. 2135, as amended; Pub. L: 109
423, 120 Stat. 2900; 8 CFR 214.2(h)(4)(i); 8 CFR 214.2(h)(6)(iii); and sec. 6, Pub-21815

132 Stat. 547 (48 U.S.C. 1806).
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Subpart A issued under 8 CFR 214.2(h).

Subpart B issued under 8 U.S.C. 1101(a)(15)(H)(ii)(a), 1184(c), and 1188; and 8 CFR
214.2(h).

Subpart E issued under 48 U.S.C. 1806.

Subparts F and G issued under 8 U.S.C. 1288(c) and ¢d32#(c), Pub. L. 16306, 107
Stat. 2428; and 28 U.S.C. 2461 note, Pub. L-244t section 701.

Subparts H and | issued under 8 U.S.C. 1101(a)(15)(H)(i)(b) and (b)(1), 1182(n), (p), and (t),
and 1184(g) and (j); sec. 303(a)(8), Pub. L.-282, 105 Sit. 1733, 1748 (8 U.S.C. 1101 note);
sec. 412(e), Pub. L. 16577, 112 Stat. 2681; 8 CFR 214.2(h); and 28 U.S.C. 2461 note, Pub. L.
11474 at section 701.

Subparts L and M issued under 8 U.S.C. 1101(a)(15)(H)(i)(c) and 1182(m); sec. 2(d), Pub. L.
106:95,113 Stat. 1312, 1316 (8 U.S.C. 1182 note); Pub. L-4® 120 Stat. 2900; and 8 CFR
214.2(h).

2. Amend 8 655.731 by revising paragraphs (a)(2)(ii), (a)(2)(ii)(A), and (a)(2)(ii)(A)(2) to
read as follows:

8 655.731MWhat is the first LCA requirement, regarding wages?
* ok ok % %

() * * *

(2)* * *

(i) If the job opportunity is not covered by paragraph (a)(2)(i) of this section, the prevailing
wage shall be based on the wages of workers similarly employed as determined by the wage
component othe Bureau of Labor Statistics (BLS) Occupational Employment Statistics Survey

(OES) in accordance with 20 CFR 654)02)(i); a current wage as determined in the area
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